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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered by the Department of Agricul- 
ture. 

The decisions published herein may be described generally as de- 
cisions which are made in proceedings of a quasi-judicial character, 
and which, under the applicable statutes, can be made by the Sec- 
retary of Agriculture, or an officer authorized by law to act in his 
stead, only after notice and hearing or opportunity for a hearing. 
These decisions do not include rules and regulations of general ap- 
plicability which are required to be published in the Federal Regis- 
ter. 

The principal statutes concerned are the Agricultural Marketing 
Act of 1946 (7 U.S.C. 1621 et seq.), the Agricultural Marketing 
Agreement Act of 1987 (7 U.S.C. 601 et seq.), the Animal Quarar 
tine and Related Laws (21 U.S.C. Ill et seq.), the Animal Welfai 
Act (7 U.S.C. 2131 et seq.), the Federal Meat Inspection Act (S 
U.S.C. 601 et seq.), the Gi’ain Standards Act (7 U.S.C. 1821 et seq., 
the Horse Protection Act (16 U.S.C. 1821 et seq.), the Packers an( 
Stockyards Act, 1921 (7 U.S.C. 181 et seq,), the Perishable Agricul 
tural Commodities Act, 1980 (7 U.S.C. 499a et seq.), the Plant Quar- 
antine Act (7 U.S.C. 161 et seq.), the Poultry Products Inspection 
Act (21 U.S.C. 451 et seq.), and the Virus-Serum-Toxin Act of 1913 
(21 U.S.C. 161-168). 

The decisions published herein are arranged alphabetically ’ 
statute and within the statute section by date of issue or dat^ 
decision became final after expiration of the appeal period, 
may be cited by giving the volume and page, for illustration, 1 
472 (1942). It is unnecessary to cite the docket or decision nur 
Prior to 1942 the Secretary’s decisions were identified by doc 
and decision numbers, for example, D-678; S. 1160. Such citation 
a case in these volumes generally indicates that the decision is n 
published in Agriculture Decisions. 

Current court decisions involving the regulatory laws adminib 
tcred by the Department of Agriculture are published herein. 
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In re: C.L. Morgan d/b/a/ Ci^veland Livestock Market. A.Q. 
Docket No. 228. Decided March 7, 1986. 

Edward H. McGrail, Administrative Law Judge. 

Joseph Pembroke, for complainant. 

For respondent, pro se. 


CONSENT DECISION 

Tliis proceeding was instituted under the Act of February 2, 
1903, as amended, (Act) (21 U.S.C. §§ 111, 120, and 122) by a com- 
plaint filed by the Administrator of the Animal and Plant Health 
Inspection Service alleging that C.L. Morgan d/b/a Cleveland Live- 
■itock Market, respondent violated the Act and regulations promul- 
•ted thereunder (9 CFR §78.1 et seq.) and (9 CFR 85.7 et seq.). The 
rties have agreed that this proceeding should be terminated by 
try of the Consent Decision set forth below and have agreed to 
s following stipulations: 

1. For the purposes of this stipulation and the provisions of 
IS Consent Decision only, respondent specifically admits that the 
cretary of the United States Department of Agriculture has ju- 
idiction in this matter, neither admits nor denies the remaining 
'legations in the complaint, admits to the Findings of Fact set 
h below, and waives: 

(a) any further procedure; 

(b) any requirements that the final decision in this proceed- 
contain findings and conclusions with respect to all material 
"“s of fact, law or discretion, as well as the reasons or bases 

of; 

(c) all rights to seek judicial review and otherwise challenge 
itest the validity of this decision; and 

Respondent also stipulates and agrees that the United States 
•tment of Agriculture is the “prevailing party” in the pro- 
ig and waives any action against the United States Depart- 
of Agriculture under the Equal Access to Justice Act of 1980 
l.C. § 504 et seq.) for fees and other expenses incurred by the 
ident in connection with this proceeding. 

FINDINGS OF FACT 

.. Morgan, is an individual doing business as Cleveland Live- 
tarket whose mailing address is P.O. Box 488, Cleveland, 


or about February 26, 1985, respondent shipped swine and 
t cow from Miller Livestock Market, DeRidder, Louisiana, 
and, Texas. 



01,1? SKAUUUF d/b/a SKAAHSHIP FARMS. 48:i 

Volume 48 Number 2 


CONCLUSIONS 

The respondent liaving admitted the jurisdictional facts and 
having agreed to tlie provisions set forth in the following order in 
disposition of the proceeding, such order and decision will be 
issued. 


ORDKU 

The respondent is assessed a civil penalty of five hundred dollars 
($500) which shall be payed in five equal monthly installment of 
one hundred dollars each. Payment shall bo to the “Treasurer of 
the United States” by certified check or money order, and shall be 
forwai'ded to Jose[)h P. Pembroke, Office of the General Counsel, 
Room 2422, South Building, United States Department of Agricul- 
ture, Washington, D. C. 2()250“1400, within thirty (80) days from 
the effective date of this order. 

This order shall become effective on the day this order is served 
upon the respondent. 


In re: Olk Skaauuf d/b/a Skaausiiip Farms. A.Q. Docket No. 230. 
Decided March 7, 198(>. 

Victor W. Palmer, AchniiuHlrutivu Uiw Judt{c*. 

Jam Ruley, for complaihuiil. 

For respondonl, pro se. 


CONSKNT DIOCISION 

This proceeding was instituted under the Act of February 2, 
1908, as amended, (Act) (21 U.S.C. §§ 111 and 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that the respondent violated the Act and regu- 
lations promulgated thereunder (9 CFR §78.1 et sec/.). The parties 
have agreed that this proceeding should be terminated by entry of 
the Consent Decision set forth below and have agreed to the follow- 
ing stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, the respondent specifically admits that 
the Secretary of the United States Department of Agriculture has 
jurisdiction in this matter, neither admits nor denies the remain- 
ing allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) any further procedure; 

(b) any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
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issues of fact, law or discretion, as well as the reasons or bases 
thereof; 

(c) all rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also waives any action against the United States 
Department of Agriculture under the Equal Access to Justice Act 
of 1980 (5 U.S.C. § 504 et seq.) for fees and other expenses incurred 
by the respondent in connection with this proceeding, 

FINDINGS OF FACT 

1. Ole Skaarup d/b/a Skarship Farms, respondent, is an individ- 
ual whose mailing address is Skarship Farms, c/o Skaarup Ship- 
ping Corporation, 66 Field Point Road, Greenwich, Connecticut 
06830, 

2, On or about September 12, 1984, the respondent moved a bru- 
cellosis-exposed cow interstate from Hillsdale, New York, to Quirk 
Land and Cattle Company, Hastings, Nebraska. 

CONCLUSIONS 

The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of this proceeding, such order and decision will be 
issued, 

ORDER 

The respondent is assessed a civil penalty of four hundred fifty 
dollars ($450,00). The respondent shall make payment by sending a 
certified check or money order payable to the “Treasurer of the 
United States,"' to Jaru Ruley, Office of the General Counsel, Room 
2422, South Building, United States Department of Agriculture 
Washington, D. C, 20250-1400, not later than thirty (30) days from 
the effective date of this order. 

This order shall become effective on the day upon which service 
01 this order is made upon respondent. 


Mooney. A.Q. Docket No. 139. Decided March 12, 

Three violation, brucellosis eradication program^Inteistate cattle movement 
Without documentation — civil penalty. 

McGrail-8 order assessing civil penalties total 
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statement oi other document, that weie not uccompaihed by a licaltli certificate and 
a permit for entiy, and brucellosis leaciois weio not moved directly to a recognized 
slaughtering ostabUshmont Complainant need only pievail by a pieponderonce of 
the evidence RespondemPh actions in connection with four cattle involved thiee sep- 
arate violations and, therefore, a $8,000 civil penalty may be assessed. Severe sanc- 
tion policy explained. Violations ol the Brucellosis Eradication Program are veiy se- 
rious violations. 

Donald A. CampbeU, Judicial Officer 
Kii^ Ihejiri, for complainant 

Kenneth M. Uw ns, Okolonu, Mississippi, for respondent 

DIQCISION AND ORDER 

This is an administrative proceeding for llie assessment of civil 
penalties for violations of the regulations governing the interstate 
movement of cattle to prevent the spread of brucellosis (9 CFR 
§§71.18, 78.7, 78.9(c)). An initial Decision and Order was issued on 
December 16, 1985, by Administrative Law Judge Edward H. 
McGrail (ALJ) assessing civil penalties totalling $3,000. 

On January 22, 11)86, respondent appealed to the Judicial Officer, 
to whom final administrative authority to decide the Department’s 
cases subject to .6 U.S.C. §§ 556 and 557 has been delegated (7 CFR 
§ 2.26).* The case was referred to the Judicial Officer for decision 
on February 26, 1986. 

Based upon a careful consideration of the record, the initial Deci- 
sion and Order is adopted as the final Decision and Order in this 
case (with a few changes too trivial to be itemized). Additional con- 
clusions by the Judicial Officer follow the AU’s conclusions, 

ADMINISTUATIVK LAW .lUIXJK’S INITIAL DIOOISION 
IMUCLIMINAItY STATKMKNT 

This is an administrative proceeding for the assessment of civil 
penalties against Ralph Mooney, respondent herein, for violations 
of the Act of February 2, 15)03, as amended (21 U.S.C. § 111 and 
§120), and regulations promulgated thereunder (9 CFR §71.1 et 
seq. and § 78.1 et seq.), in accordance with the Rules of Practice in 9 
CFR § 70.1 et seq. and 7 CFR 1.130 et seq. This proceeding was insti- 
tuted by a complaint filed on December 20, 1984, by the Adminis- 


* Tho position of Judicial Officer was cslablishod pursuant to the Act of April 4, 
1940 (7 U.S.C. §§ 4C0c-4C0g), and Reorganization Plan No. 2 of 19fi3, 18 Fed. Reg. 
3219 <1953), reprinted in 5 U.S.C. app. at 10G8 (1982). The Department’s present Judi- 
cial Officer was appointed in January 1971, having been involved with tho Doparl- 
ment's regulatory programs since 1949 (including 3 years’ trial litigation; 10 years’ 
appellate litigation relating to appeals from tlio decisions of the prior Judicial Offi- 
cer; and 8 years ns administrator of tlio Packers and Stockyards Act regulatory pro- 
gram). 
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fcrator of the Animal and Plant Health Inspection Service (APHISl, 
United States Department of Agriculture. Respondent filed an 
answer on Febrary 19, 1985, se. Respondent’s Motion to Amend 
Answer was granted by Order dated June 5, 1986, and such amend- 
ed answer was filed on June 17, 1985. A full evidentiary hearing on 
the record was held before the undersigned on June 26, 1985, in 
Oxford, Mississippi. Complainant was represented by Kris H. Ike- 
jiri. Esq., Office of General Counsel, U.S. Department of Agricul- 
ture, Washington, D. C. Respondent was represented by Kenneth 
M. Burns, Esq., Okolona, Mississippi. The parties were given leave 
to file simultaneous post hearing briefs by August 16, 1985, and 
such brief have been filed by both parties. 

ISSUES PRESENTED 
/ 

Whether the respondent on March 13, 1984, moved interstate 
from Memphis, Tennessee to Pontotoc, Mississippi, approximately 
four (4) cattle in violation of section 71.18 of the regulations be- 
cause the cattle were not accompanied by an owner’s statement or 
other document. 


II 

Whether the respondent on March 13, 1984, moved interstate 
from Memphis, Tennessee to Pontotoc, Mississippi, approximately 
two (2) cattle in violation of section 78.7 of the regulations because 
the cattle were brucellosis reactors and were not moved for imme- 
diate slaughter directly to a recognized slaughtering establishment. 

III 

Whether the respondent on or about March 13, 1984, moved 
interstate from Memphis, Tennessee to Pontotoc, Mississippi, ap- 
proximately two (2) cattle in violation of section 78.9(c) of the regu- 
lations because the cattle were not accompanied by a health certifi- 
cate and a "Permit for Entry’’, as required. 

STATEMENT OP LAW AND REGULATIONS 

Generally, Sections 111 and 120 of Title 21, of the United States 
Code, authorize the Secretary of Agriculture to promulgate such 
regulations as to prevent the introduction, dissemination, or spread 
of contagious animal diseases through interstate movements of 
cattle. Section 122 of Title 21, of the United States Code, provides 
for the assessment of not more than one thousand dollars for each 
violation of the regulations issued by the Secretary of Agriculture 
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pursuant to the authority invested in him in Sections 111 and 120 
of Title 21, United States Code. 

Section 71.18 of the Regulations (9 CFR §71.18) promulgated by 
the Secretary of Agriculture pui'suant to the above authority re- 
quires, as pertinent here, that cattle two (2) years of age, or over, 
and moved interstate other than directly to slaughter or to a quar- 
antined feed lot must be accompanied by an owner’s statement, or 
other document, showing the point of origin, the destination, the 
number of animals covered by the statement, the name and ad- 
dress of the owner or shipper, and the identifying numbers of the 
backtags or other approved identification applied. 

Section 78.7 of the Regulations (9 CPR § 78.7) provides that bru- 
cellosis reactor cattle may only be moved interstate for immediate 
slaughter directly to a recognized slaughtering establishment if 
they are identified by a "B” brand on the left jaw and a metal tag 
on the left ear with a serial number and indication the animals are 
brucellosis reactors; and accompanied by a permit to be delivered 
to the consignee. A "Permit”, VS Form 1-27, is required to accom- 
pany an interstate movement of “B” branded cattle (78.1(o)(l)). 

Section 78J(c) of the Regulations (9 CFR 78.9(c)) provides that 
cattle originating in a Class B State that are non-vaccinates under 
18 months of age, or are official calfhood vaccinates of the beef 
breeds under 24 months of age, or are official calfliood vaccinates 
of the dairy breeds under 20 months of age, unless they are partu- 
rient or postparturient, may be moved interstate without being 
tested for brucellosis. If over these ages, or if they are parturient or 
postparturient and under these ages, they may be moved interstate 
when accompanied by a health certificate and "Permit for Entry.” 
A "Permit for Entry” is a premovement authorization, oral or writ- 
ten, for entry into the State of destination (9 CFR § 78.1(o)(2)). 

DISCUSSION AND (JONCUISIONS 

As noted from the Issues, supra, the allegations charged evolve 
from respondent’s purchase of four (4) cows at the South Memphis 
Stockyards Co., Memphis, Tennessee, on March 13, 1984, and their 
interstate movement on that same date, culminating in three sepa- 
rate charges of violations of Title 9, Code of Federal Regulations, 
§§ 71.18, 78.7 and 78.9(c). 

Dr. A. H. Ward is a Veterinary Medical Officer, Animal and 
Plant Health Inspection Service, U.S. Department of Agriculture 
(APHIS-USDA). He supervises various veterinary services in an 
eleven county area in north-central Mississippi, including the Fed- 
eral/State brucellosis control and eradication program. Ho de- 
scribed brucellosis as a higly infectious, contagious communicative 
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disease of livestock which can also infect humans. In li’ 
considered a reproductive disease which causes abor 
weak or stillborn calves, decreased milk production ano 
mature animals. In humans, it can cause undulant feve 
that states are classified by regulation as to the degrt 
lence of the disease in a particular state, i.e., “Free”, ‘ 
"C”. The lower the letter of the alphabet, the more 
degree of existence of brucellosis in that state; i.e., a "B 
more brucellosis than an “A” State. Tennessee is claf 
Class B State (9 CFR 78.20(c)). 

He further testified that interstate movement of catth 
ously governed by regulations which are aimed at the pri 
the disease and control of infected animals. Such brucell 
ed animals are referred to as "reactors" and are require< 
red tag in the left ear and to be branded with a "B” on tl 
Once such animals are loaded on a truck for intei'state 
they must not be unloaded until they reach their destin 
slaughtering plant. Other controls promulgated in the r 
for the interstate shipment of cattle include an owner’s f 
Health Certificate, Permits for Entry, eartags and back! 
make up an identification system whereby individiia 
moving interstate may, among other things, be traced to 1 
origin, as well as their destination (Ti'. 12-18).' 

Dr. Ward has spoken to Mr. Mooney on several occas 
regard to these regulations. He cited a letter, dated June 
from the Senior Staff Veterinarian, Veterinary Services, 
USDA, to Mr. Mooney cautioning him that he had not foil 
regulations in shipping cattle on March 31, 1983, from Soi 
phis Stockyards, Memphis, Tennessee (South Memphif 
stockyard at Pontotoc, Mississippi, because they were not . 
nied by the required Health Certificate or Permit for Er 
letter provided a copy of the regulations and offered to be 
ance to him in the interstate movement of cattle. Dr. W 
testified that the Pontotoc Stockyard, operated by Mr. M< 
ot an official quarantined feedlot. To his knowledge, the 
irement to unload animals for watering is when anin 
hipped over long distances by railroad. He would consider 
ng brucellosis reactor animals on to another conveyance 
>f mechanical difficulties with the original truck to be a mi 


( J exhibits are designated “CX" and "RX” to indicate the 
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circumstance to the requirement that such animals be taken direct- 
ly to a slaughtering establishment (CX-1; Tr. 16, 19-21, 103-106J. 

Mr. Olin A. Valentine, Compliance Officer, APHIS-USD A, Jack- 
son, Mississipiii, testified that while on official business at the Pon- 
totoc Stockyards, Pontotoc, Mississippi, on the afternoon of March 
14, 1984, and accompanied by Compliance Officer Joe L. Pigott, he 
observed four adult cows enclosed in a fenced dirt pen containing a 
watering trough and feed facilities. Two of these cows had tag num- 
bers 63AA7{>81 and ()3AA7582 in their left ears and a “B” branded 
on their left jaws. The other two cows wore backtags, numbers 
63AA9376 and 63AA9383, sprayed with red paint indicating they 
were restricted cattle destined for slaughter. The first two digits 
are the code assigned to a particular State, e.g,, "63”-Tennessee, 
"66”-Mississippi. The following two letters are the code assigned to 
a particular stockyard or sale barn, e.g., "AA”-South Memphis 
Stockyards Company (Tr. 34-36). 

While Compliance Officer Valentine was still on the premises, 
Mr. Mooney arrived with a load of cattle which were not unloaded 
but which included another branded brucellosis reactor. When 
asked for the papei-s which accompanied the animals already in the 
pen and those on his truck, Mr. Mooney produced one VS Form 1- 
27, “Permit for Movement of Restricted Animals”, a USDA form. 
The Permit, No. 61)6739, showed South Memphis Stockyards Co., 
Memphis, Tennessee (South Memphis) as the origin, Pioneer Beef 
Company, Grenada, Mississippi (Pioneer), as the destination, and 
Ralph Mooney as the shipper. The eartags of the three “B” brand- 
ed cows on this form were listed as, 63FL7681, 63AA7C82 and 
63AA7584, and it was signed by Tennessee State Inspector Glen W. 
Curbo on the afternoon of March 13, 1984.’^ The Permit also con- 
tained a “Warning” that the “Livestock Must be Delivered to Con- 
signee Without Divemion” (CX-3, Ti'. 37, 47-48). 

Mr. Valentine wrote up a statement based on his interview with 
Mr. Mooney on March 14, 1984; however, Mr. Mooney refused to 
sign it. The statement reflects that Mr. Mooney advised that on 
March 13, 1984, ho transported cows in the penned area from 
South Memphis to Pontotoc, Mississippi. He also advised that it 
was the custom of the inspector at South Memphis to list each sep- 
arate day's purchases on the same Permit, VS-1-27, and to issue 
only one Permit for all purchases, usually on the last day of the 
sales. He transported one of the “B” branded cows, No. 63AA7684, 
from South Memphis to Pontotoc on March 14, 1984. Mr, Mooney 


® "Olhor Identificntion" listed for Iheso ruactor cows wore Nos. 4851)21), 48fi!l2f), 
and 454210 respectively . 
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could not provide a Health Certificate or Permit for Entr 
other penned cows identified by red backtags, Nos. 63AA 
63AA9383. Such documents were required to unload these 
at Pontotoc. Mr. Mooney’s reason for transporting’ the pen 
to his Pontotoc Stockyard, rather than to Pioneer*, was th. 
not have a big enough load, and was waiting to bring 
cattle before he hauled them to slaughter (CX-12, 13; Tr. 3: 

In his testimony, Mr. Valentine reiterated what Mr. Mo( 
told him and which he recorded in the statement of M 
1984. Mr. Valentine was emphatic that Mr. Mooney advisei 
that date that he did not have the VS-1-27 form with him 
transported the two (2) "B” branded cows from South Mei 
Pontotoc on March 13, 1984 (Tr. 42, 45). As a further reco 
interview with Mr. Mooney and the circumstances surrour 
visit to Pontotoc on March 14, 1984, Mr. Valentine gave a 
vit to Compliance Officer Pigott on March 15, 1984. This st 
reflects the presence of four adult cows on the premises of 1 
on March 14, 1984, two being branded brucellosis reactor c( 
two wearing backtags sprayed with red paint. Mr. Valentii 
davit repeats the same information provided in his oral te 
and contained in the unsigned statement of Mr. Mooney i 

Mr. Joe L. Pigott, Compliance Officer, APHIS-XJSDA, t 
Mississippi, accompanied Mr. Valentine, supra, to the I 
Stockyard, Pontotoc, Mississippi, on March 14, 1984. While t 
too observed four adult cows in the fenced pen and noted t 
of the cows had backtags which had been sprayed with re( 
He also noted that two were branded as brucellosis reacti 
bore brucellosis reactor tags in their left ears. Although he 
question Mr. Mooney concerning these cows, he was present 
all of the questioning by Mr. Valentine. During this questioj 
heard Mr. Mooney explain that the reason for the four (• 
being at Pontotoc was that Mr. Mooney did not have a 
transport to Pioneer and that he was waiting to obtain ad< 
lows in order to make a load. At no time did he hear Mr. I 
jay that the four cows wei’e there because his truck brok( 
(Tr. 113-114, 116). Mr. Pigott later obtained an affidavit fr< 
Valentine which reflected Mr. Mooney’s answers to questioni 
by Mr. Valentine on March 14, 1984 (CX-13). He also read o’ 
statement Mr. Valentine had drawn up for Mr. Mooney to sij 
which was not signed by Mr. Mooney (Tr. 116). 

Mr. Glen Curbo, Livestock Inspector, Tennessee Departrr 
Agriculture, was on duty in his official capacity at South Me 
Memphis, Tennessee, on March 18, 1984. He testified that 1 
cuted the VS~l-27 form, CX-3, at the request of Respj 
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Mooney because the latter had purchased two (2) brucellosis reac- 
tor cows at South Memphis on that date and intended to ship them 
to the Pioneer Beef Company, Grenada, Mississippi. Although he 
signed the VS-1-27 on March 13, 1984, he retained the form in his 
possession until Respondent Mooney signed it and picked it up on 
either March 14th or 15th, 1984. It is Mr. Curbo’s practice to sign 
the VS-1-27 form on the dale the brucellosis reactor cattle are pur- 
chased to indicate that the cattle must be slaughtered fifteen (15) 
days from that date in oilier to qualify the seller for the indemnity 
payment. Mr. Curbo is acquainted with Respondent Mooney and 
knows he purchases brucellosis reactor cows on a regular basis. Mr, 
Curbo testified with certainty that he retained the VS-1-27 form, 
dated March 13, 1984, in his possession until March 14 or 16, 1984, 
because of the manner in which he keeps control of the VS-1-27 
forms in his office, and from the fact that one of the animals on 
the Form, No, ()3AA7584, was not bought by Respondent Mooney at 
South Memphis until March 14, 1984, on which date it was added 
to the VS-l-27 form. Thus, Respondent Mooney did not have the 
VS-1-27 form with him when he transported the two brucellosis 
reactor cows from South Memphis to Pontotoc, Mississippi, on 
March 13, 1984, 

Mr. Curbo further testified that on the VS-1-27 form he inad- 
vertently recorded the backtag of one of the cows purchased by Re- 
spondent Mooney as 63FL7681. “FL“ is the letter code for the sale 
barn at Cottierville, Tennessee, where he works at other times. The 
backtag number should properly have been recorded as 63AA7581 
to show South Memphis as the place of purchase (CX-3, 9: Tr. 60- 
68 ). 

Mr. Jimmy R, Odle, Compliance Officer. Veterinary Services, 
APHIS, USDA, Jackson, Tennessee, obtained an invoice and sale 
tickets from the Buniette-Carter Commission Agency (B-C) at 
South Memphis. Mr. Mooney has been asssigned buyer’s code 
M&M 324X by B-C. The invoice, dated March 13, 1984, shows that 
4 head of cattle weighing a total of 3,030 lbs. were purchased on 
that date by Mr. Mooney (M&M 324X) for a total price of $827.84 
(CX-6). The separate sale tickets show the following : No. 178765— 
1 cow, weight-846 lbs., price-$276.74, backtag no. 63AA9376; No. 
178921—2 cows, weight-1,336 lbs., price $347,10, backtag nos. 
G3AA7681 and 63AA7682; and No. 178931—1 cow, weight-8B0 lbs., 
price-$204.00, backtag no, 63AA9383. It is noted that the weights 
and prices listed on these scale tickets for March 13, 1984, equal 
the totals found on the Burnette-Carter invoice ticket of the same 
date (CX-6, 7, 8). A fourth scale ticket, No. 191641, dated March 14, 
1986, shows that Mr, Mooney purchased an additional cow on that 
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date. The weight was listed as 785 lbs. and the price paid to B-C as 
$196.25. The cow is identified by backtag No. 63AA7584 (CX-5-9; 
Tr. 61-69). 

Mr. Odle also obtained copies of “Brucellosis Test Record” from 
the official files of APHIS-USDA, Nashville, Tennessee. The 
records show a partial list of animals tested for brucellosis at South 
Memphis on March 13, 1986. They include two adult cows pur- 
chased by Mr. Mooney (M&M 324X), backtag Nos. 63AA9383 and 
63AA9376 (CX-10, 11; Tr. 71-72). 

Harvey F. McCrory, D.V.M., State Veterinarian for the State of 
Mississippi, stated in his affidavit of June 10, 1985, that his records 
failed to show that a Health Certificate was received from the 
South Memphis Stockyards Co. for a consignment of cattle to 
Ralph Mooney, Pontotoc, Mississippi, during the month of March, 
1984. Additionally, he stated that a Permit for Entry was not re- 
quested for any cattle consigned to Ralph Mooney and brought into 
the State of Mississippi during the month of March, 1984 (CX-4, 
Tr. 39-41). 

Respondent Ralph Mooney, Pontotoc, Mississippi, testified he op- 
erates the Pontotoc Stockyard which holds livestock sales every 
Saturday afternoon. He also purchases cattle for the Pioneer Beef 
Tompany, Grenada, Mississippi (Pioneer) on three days per week, 
Tuesdays, Wednesdays and Thursdays, at the South Memphis 
Stockyards, Memphis, Tennessee (Soutli Memphis). For the past 
uve years he has purchased cattle through Burnette-Carter (B-C), a 
ommission agency operating at South Memphis. Usually he pur- 
lases restricted cows, i.e., “B” branded, and those bearing red 
icktags, and sells them to Pioneer which is a slaughtering plant. 

B is assigned No. M&M 324X as a buyer’s code for the purpose of 
urchasing this type animal. On March 13, 1984, he purchased four 
ead of cattle, two red tag reactor cows, and two “B” branded cows. 

testified further that he intended to transport these four cows 
o his stockyard at Pontotoc, pick up six additional head of cattle 
le had purchased for Pioneer at Pontotoc the previous Saturday, 
nd transport all ten cows to Pioneer, Grenada, Mississippi, on that 
ate. However, he testified that he had muffler pi’oblems with his 
ick between Oxford and Pontotoc, Mississippi, which caused him 
drop the trailer with the four cows off at his Pontotoc Stockyard 
1 return to Pontotoc to have the truck repaired. He testified that 
ce it was too late in the afternoon of March 13, 1984, to have the 
ck repaired, he returned the next morning, March 14, 1984, to 
I'e the truck repaired. Although he picked up the repaired truck 
lund 9 o'clock” on March 14, 1984, he testified that it was too 
5 to drive the load from Pontotoc to Grenada, return to South 
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Memphis to pickup additional cattle, and then return again to Pio- 
neer. Because of this, the four (4) head of cattle purchased at South 
Memphis on March 13, 1984, were unloaded at his Pontotoc Stock- 
yard to be watered and fed, and he returned to South Memphis on 
March 14, 1984, to purchase additional cattle. It was when he re- 
turned from South Memphis to Pontotoc on March 14, 1984, that 
he was confronted by the APHIS Compliance Officers (Tr. 61, 82- 
90, 109). 

Respondent placed in evidence a check drawn on his account, No. 
193, dated March 16, 1984, in the amount of $12.72. The check was 
issued to the “Muffler Center” for “Trk. Repair”. Mr. Mooney testi- 
fied that the check was issued on March 16, 1984, because he did 
not have his checkbook with him on the date the repairs were 
made, March 14, 1984 (RX-1; Tr. 90-91, 109). He also testified that 
he only had the VS-1-27 form with him on March 13, 1984, when 
he transported the four (4) head of cattle from South Memphis to 
Pontotoc, and that he returned with it to South Memphis the next 
day where his additional purchase of cattle was added to the form 
by the inspector. Mr. Mooney explained in his testimony that al- 
though this was not the usual procedure carried out at South Mem- 
phis, i.e., provide a buyer with the VS-1-27 form and return it the 
next day to have additional purchases of cattle entered on it, the 
inspector at South Memphis made an exception in his case (Tr. 92- 
93, 197). Finally, as to these cattle, Mr. Mooney testified that he 
transported all of the cattle from Pontotoc to Pioneer on March 14, 
1984, and that they were eventually slaughtered (Tr. 96-98, 100). 

Although Mr. Mooney acknowledges that Compliance Officer 
Valentine wrote out a statement for him to sign on March 14, 1984, 
he did not sign it. He testified that he told Mr. Valentine at that 
time that he stopped at Pontotoc because he had problems with his 
truck. Contrary to Mr. Mooney's testimony, this unsigned state- 
ment fails to show that Mr. Mooney advised Mr. Valentine of any 
truck problems. Rather, it shows that Mr. Mooney's divergence to 
Pontotoc was for the reason that he did not have enough cattle for 
a load to take to Pioneer (CX-12; Tr. 93, 110). Lastly, Mr. Mooney 
acknowledged in his testimony that Dr. Ward, supra, “probably” 
talked with him about the June 17, 1983, letter, supra, as well as 
informing him of the regulations governing the interstate move- 
ment of cattle (CX-1; Tr. 103-106). 

Mrs. Joyce Mooney, Pontotoc, Mississippi, is the wife of the re- 
spondent. She testified that she was present on March 14, 1984, 
when Compliance Officers Valentine and Pigott were there. She 
not only heard the questioning of her husband, but also read aloud 
the statement Mr. Valentine had written out for her husband to 
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sign. She heard her husband say that the reason he stopped at Pon- 
totoc was to pick up the six additional head of cattle owned by Pio- 
neer and transport them to Grenada, Mississippi. She also recalled 
that her husband had the VS-1-27 form with him on March 14, 
1984 and that he showed it to the Compliance Officers (Tr. 119- 
121 ). 

It is noted here that the most direct route from South Memphis 
to Pioneer at Grenada, Mississippi, and the one traversed by Mr. 
Mooney, is due south via U.S. Highway 51, a distance of approxi- 
mately 85 miles. In order to reach Pontotoc, Mississippi, from 
South Memphis one must proceed due south over U.S. Highway 51 
to Batesville, Mississippi, a distance of approximately 63 miles, 
thence proceed due east over Mississippi Highway 6 to Pontotoc, a 
distance of approximately 57 miles. Thus, a trip from South Mem- 
phis to Pontotoc is a distance of appi’oximately 110 miles. Proceed- 
ing westward to Batesville, Mississippi, over Mississippi Highway 6 
(67) miles, thence south from Batesville over U.S. Highway 61 to 
Grenada, Mississippi (36) miles, a trip from South Memphis, Ten- 
nessee to Grenada, Mississippi, with a divergence to Pontotoc 
would be approximately 203 miles, or 118 miles longer than the 
direct 85 miles from South Memphis, Tennessee to Grenada, Missis- 
sippi (CX-2). 

From the evidence of record it is clear that Respondent Mooney 
purchased four adult cows, two branded (Nos. 63AA7681 and 
63AA7582) and two with red backtags (Nos. 68AA9376 and 
63AA9383) at South Memphis on March 13, 1984, and transported 
them to his Pontotoc Stockyai’d where they were unloaded on the 
same date, thereby completing an interstate movement. It is also 
clear from the testimony of experienced Compliance Officers, 
Messrs. Valentine and Pigott, and from the fact that experienced 
veterinary personnel found the red tagged cows to be brucellosis 
test eligible, that they were adult cows two years of age or over and 
therefore subject to the regulations. 

The initial question here is whether or not Mr. Mooney had in 
his possession the VS-1-27 form when he transported these four (4) 
cows to his Pontotoc Stockyard on March 13, 1984. Mr. Mooney tes- 
tified that he did. He also testified that this was the only document 
that accompanied the four (4) cows on this trip. He could not 
produce for Compliance Officer Valentine either a Health Certifi- 
cate, or a Permit for Entry, for the two red tagged cows. Thus, as- 
suming Mr. Mooney did have the VS-1-27 form in his possession 
when he transported these four (4) cows to Pontotoc on March 18, 
1984, it must be noted that the Form only listed the two “B" 
branded cows, Nos. 63AA7581 and 63AA7582, and did not list the 
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two red tagged cows, Nos. 63AA9376 and 63AA9384. At this point 
alone, whether Mr. Mooney had problems with his truck or not, he 
violated § 71.18, 9 CFR § 71.18, in that the two red tagged cows 
were not accompanied by an owner’s statement or other document, 
as required. 

However, contrary to Mr. Mooney’s assertion in his testimony 
that he did have the VS-1-27 form in his possession when he trans- 
ported the four (4) cows to Pontotoc, is the testimony of Tennessee 
State Inspector Curbo who executed the VS-1--27 form at South 
Memphis. Inspector Curbo’s procedure is to use only one VS-1~27 
form for each buyer of “B" branded cattle for the three days of 
sales at South Memphis. Procedure requires that he retain this 
form in his possession and record on it the purchases made on each 
successive day. There are no exceptions. He signs and dates the 
form on the first day a purchase is made so that time commences 
running for the seller to collect the indemnity payment. Moreover, 
the form is only released to the buyer on the date of his last pur- 
chase. This procedure was followed with Mr. Mooney’s purchases. 
Inspector Curbo testified with certainty on following this proce- 
dure, i.e., that the form was not released to Mr. Mooney until 
March 14 or 15, 1984, because of the fact that another "B” branded 
cow. No. 63AA7584, was purchased by Mr. Mooney on March 14, 
1984, and added to the Form on that date. Thus, based on the cred- 
itable testimony of Inspector Curbo alone, Mr. Mooney could not 
have had the VS-1-27 form in his possession when he transported 
the four (4) cows to -Pontotoc on March 13, 1984. This is further but- 
tressed by the scale ticket from B-C which showed that, indeed, 
Mr. Mooney purchased an additional animal on March 14, 1984, 
and by the testimony of Compliance Officer Valentine who stated 
Mr. Mooney told him on March 14, 1984, that he did not have the 
VS-1-27 form with him when he transported the cattle to the Pon- 
totoc Stockyard on March 13, 1984. The testimony of Compliance 
Officer Valentine also shows that Mr. Mooney did not have a 
Health Certificate, nor a Permit for Entry for the two red tagged 
cows. This testimony is corroborated by the affidavit of the Missis- 
sippi State Veterinarian whose records failed to disclose that a 
Health Certificate had been received, or that a Permit for Entr} 
was issued, for any cattle consigned to Ralph Mooney during th« 
month of March 1984. 

The second matter to be considered is whether Mr. Mooney’s 
detour to Pontotoc was permitted under the regulations, and 
whether his testimony regarding muffler trouble with his truck de- 
serves credence as a defense to his divergence and the unloading of 
the cattle at Pontotoc on March 13, 1984. The language of § 78.7, 9 
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CFR § 78.7, is explicit in that brucellosis reactor cattle, here Nos, 
63AA7681 and 63AA7582, must be moved interstate directly to a 
recognized slaughtering establishment. "Directly" is not further en- 
larged upon in the regulations, presumably because it is a common 
usage adverb which is readily undei*stod as: in direct line or 
manner; without anyone or anything intervening; immediately.^ 
Taking this meaning in the normal sense, divergence of 114 miles 
(Batesville to Pontotoc and return) from the normal 85 mile route, 
(South Memphis to Grenada via U.S. Highway 51) could hardly be 
said to be "directly” to a slaughtering establishment, Pioneer, as 
required by the regulations. Nor has any regulation been cited re- 
quiring the necessity for detour to feed and water animals. 

In reference to Mr. Mooney's testimony regarding muffler prob- 
lems with his truck on March 13, 1984, it is noted here that it pur- 
portedly occurred between Oxford and Pontotoc, Mississippi. 
Oxford is located approximately halfway between the 57-mile dis- 
tance between Batesvile, the turnoff point from U.S. Highway 61, 
and Pontotoc. Thus, Mr. Mooney at that point was well on a detour 
which was not "directly" to a slaughtering establishment, Never- 
theless, the record also shows that at the time Mr. Mooney was 
questioned by Compliance Officer Valentine on March 14, 1984, be 
made no mention of truck problems as the cause of his detour to 
Pontotoc and unloading the cattle there. Rather, his reason was 
that he was waiting to obtain a full load of cattle before proceeding 
to Pioneer. Although Mr. Mooney did not sign the statement pre- 
pared by Compliance Officer Valentine, Mrs. Mooney testified that 
she was present during the interview with her husband and read 
the statement aloud in the presence of the group. The statement is 
of record and makes no reference to truck pi’oblems nor does it in- 
dicate that any changes or corrections in the statement were re- 
quested by Mr. Mooney. Further, I find little credibility in Mr. 
Mooney’s testimony that he did not pay for the muffler repairs on 
March 14, 1984, when he picked up the repaired truck, because he 
did not have his checkbook with him. As noted previously, after 
picking up his truck he proceeded to South Memphis to purchase 
additional cattle. 


FINDINGS OF FACT 

1. Ralph Mooney, respondent, is an individual whose address is 
P. 0. Box 217, Pontotoc, Mississippi 38863. 

2. The respondent operates a specifically approved stockyard in 
ontotoc, Mississippi. 


"The American Heritage Dictionary" (Houghton-Mifflin, 1976). 
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3. Brucellosis is an infectious, contagious, and communicable dis- 
ease of cattle which also affects humans and is known in humans 
as undulant fever. 

4. The regulations in Title 9, Code of Federal Regulations, Part 
71.1 et seg., and Part 78.1 et seg., are an integral and significant 
part of the federal and state cooperative efforts to control and 
eradicate brucellosis. 

5. On March 13, 1984, Tennessee was classified as a Class B 
State, 9 CFR§ 78.20(c). 

6. The cattle identified below as 63AA9376 and 63AA9383 were 
adult cattle, two years of age or over. 

7. On March 13, 1984, the respondent moved interstate from 
Memphis, Tennessee to Pontotoc, Mississippi, approximately four 
(4) cattle, identified by eartag numbers 63AA7581, 63AA7582, and 
backtag numbers 63AA9376 and 63AA9383, in violation of section 
71.18 of the regulations because the cattle were not accompanied 
by an owner’s statement or other document, as required. 

8. On or about March 13, 1984, the respondent moved interstate 
from Memphis, Tennessee to Pontotoc, Mississippi, approximately 
two (2) cattle, identified by eartag numbers 68AA7681 and 
63AA7582, in violation of section 78.7 of the regulations because 
the cattle were brucellosis reactors and were not moved for imme- 
diate slaughter directly to a recognized slaughtering establishment, 
as required, 

9. On or about March 13, 1984, the respondent moved interstate 
from Memphis, Tennessee to Pontotoc, Mississippi, approximately 
two (2) cattle which were identified with the backtags of 63AA9376 
and 63AA9383, in violation of section 78.9(c) of the regulations be- 
cause the cattle were not accompanied by a Health Certificate and 
a "Permit for Entry", as required. 

CIVIL ASSESSMENT 

Section 122 of Title 21 of the United States Code provides for the 
assessment of a civil penalty "of not more than one thousand dol- 
lars” for each violation of the regulations published pursuant tc 
authority granted to the Secretary of Agriculture in §§ 111 and 12( 
of Title 21 of the United States Code. The Secretary has issuea 
such regulations governing the interstate transportation of cattle, 
as here pertinent: §§71.18, 78.7 and 78.9, 9 CFR §§71.18, 78.7 and 
78.9. Each is a separate and distinct violation subject to the maxi- 
mum penalty of $1,000. Severe sanctions for violation of the De- 
partment’s regulations has been an established policy. In re Brax- 
ton Worsley, 33 Agric. Dec. 1547, 1556-71 (1974); see also In re 
Donald Hageman, S&H Hogs, Inc., et al., 42 Agric. Dec. 531, 546 
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(1983) and cases cited therein. The complainant here Hoekn tl»‘ 
maximum civil penalty assessment for each proven violatit)n. H'ho 
evidence of record is void of any mitigating or extenuating circum- 
stances which would lessen the assessment of the maximum pmitil- 
ty. Rather, it shows the respondent to be an experienced entile 
dealer, the operator of a stockyard, one who has been provioiiMly 
made aware of the regulations, and one who has had a jjrior cau- 
tion as to violation of the same regulations involved hero. There- 
fore, the evidence of record supports the requested assessmonl of 
?1,000 for each violation alleged and proven as appropriate to lU*- 
complish the goals of compliance and deterrence of respondenlH 
and others similarly situated. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OEl-’ICER 

Respondent contends on appeal that the evidence does not mip- 
port the findings of fact, and that respondent's motion to disiniHM 
should have been granted. However, there is more than enough ovi- 
dence to support the findings of fact. Complainant need only pj-ct- 
vail by a preponderance of the evidence,^ 

Respondent also contends that the civil penalties totalling $3,00t) 
are unwarranted. Respondent contends that only a single violation 
Mcurred. However, respondent’s actions in connection with tho 
four cattle involved here constituted three separate violations and, 

herefore a civil penalty of $1,000 may be assessed as to each viola- 
tion (21 US.C. § 122). 

supports the assessment of civil penalties tolai- 

A . violations found here. As stated in In tv 

Grady, 45 Agric. Dec , slip op. at 67 (Jan. 31, 1986): 

n ^‘■““fiosis eradication program is important to the 

of $l”hil?il^ ^ program has cost in excess 

TLpk • ^ million a year (Tr. 440). 

me regulatory requirements. 

No. 3-84-22M-R (NB. W, 


SK (» US. SI, ffi-wSTwei “"si ^ (1888); SWoio). v. 

PSI m (DO, ci, '=•8. TO, mi „,6 (iwn, 

<70 (34 Cir. 1980), May 26. 1979), mem., 614 K2d 
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4. Brucellosis (also known as Bangs disease or undulant 
fever) is a contagious, infectious and communicable disease 
affecting livestock. It is transmittable to humans."^ (Tr. 32, 
95“96, 1056--69, 1160-64, 1177-80). The incubation period of 
the disease varies from about 10 days to a year, but does 
not generally exceed several months (Tr. 95, 1180). 

^ Brucellosis is disease of man of sudden or insidious onset and long du- 
ration characterized by great weakness, extreme exhaustion on slight 
effoit, night sweats, chilliness, remittent fever, and generalized aches and 
pains and acquired through direct contact with infected animals or animal 
products or from the consumption of milk, dairy products, or meat from in* 
fected animals^' (Webster’s Third New International Dictionary, Un- 
abridged (1981), at 285). 

For many years the Federal Government has main- 
tained a vigorous and costly program directed to the con- 
trol and eradication of this disease (Tr. 32-33, 1069-63). 

For example, in 1980, the Federal Government spent 
$78,715,667 for brucellosis eradication (1982 Budget Ex- 
planatory Notes, USDA, vol. 2, at 8). To control the dis- 
ease, some entire herds of cattle are destroyed, with some 
indemnification from the Federal Government (9 CFR 
§ 51.3(a)(2) (1980); Tr. 239-41). Because of the large econom- 
ic impact of the cattle industry on the nation, the success 
of the Brucellosis Eradication Program is of national im- 
portance. 

In carrying out the Brucellosis Eradication Program, the 
Federal Government, through regulations issued by the 
United States Department of Agriculture, regulates the 
interstate movement of cattle. 9 CFR Part 78 (1980). 

Respondent was warned on June 17, 1983, in a certified letter 
from the Department about violations similar to those involved 
here, and a copy of the regulations was sent to respondent (CX 1). 
In addition, as the ALJ noted, Dr. Ward spoke to respondent on 
several occasions with respect to the regulations. Accordingly, re- 
spondent's violations here were flagrant and serious violations of 
the Brucellosis Eradication Program. 

It is the policy of this Department to impose severe sanctions for 
serious violations of any of the regulatory programs administered 
by the Department to serve as an effective deterrent not only to 
the respondents, but also to other potential violators. This policy 
has been followed in all of the Department's disciplinary proceed- 
ings in recent years. 
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The basis for the Department’s severe sanction policy is set forth 
at great length in numerous decisions, e.g.. In re Worsley, 33 Agric. 
Dec. 1547, 1556-71 (1974),® which is set forth as an appendix to this 
decision.® The Department’s sanction policy is also discussed at 
length in In re Esposito, 38 Agric. Dec. 613, 624-65 (1979). 

For the foregoing reasons, the following order should be issued. 

ORDER 

Ralph Mooney, respondent, is assessed a civil penalty of $3,000 
($1,000 per violation). The civil penalty shall be payable to the 
"Treasurer of the United States’’ by certified check or money order 
and shall be forwarded to Kris H, Ikejiri, Office of the General 
Counsel, Room 2422-South Building, United States Department of 
Agriculture, Washington, D.C. 20250-1400, within 60 days after 
service of this order. 


*The Department's severe sanction policy did not oiiginate with Worsley, but, 
rather, was mentioned briefly in the first decision issued by the present Judicial Of- 
ficer, In re Henner, 30 Agric. Dec. 1151, 1263-64 (1671), and was further developed in 
numerous other decisions before it was finalized in In re Miller, 33 Agric. Dec. 53, 
04-80 (1874), affd per curiam, 498 F.2d 1088 (Sth Cir. 1974). 

® Severe sanctions issued pursuant to the Department’s severe sanction policy 
were sustained, e.g., in In. re Collier, 38 Agric. Dec. 967, 971-72 (1979), aff’d per 
curiam, 624 P.2d 190 (9th Cir. 1980) (unpublished); In re Gold Bell-l&S Jersey Farms. 
Inc, 37 Agric. Dec, 1336, 1362-63 (1978), aff’d, No. 78-8134 (DN.J. Moy 25, 1979), 
aff’d mem., 614 F 2d 770 {3d Cir. 1980); In re Muchlenihaler, 37 Agric, Dec 313, 330- 
32, 337-52, affd mem., 590 F.2d 840 (Sth Cir. 1978); In re Mid-States Livestock, Inc., 
37 Agnc. Dec. 547, 549-51 (1977). affd sub nom. Van Wyk v. Bergland, 570 F.2d 701 
(Sth Cir, 1978); In re Cordele Livestock Co.. 36 Agric Dec. 1114, 1133-34 (1977), aff’d 
per curiam, 676 P.2d 879 (Sth Cir, 1978) (unpublished); In re Livestock Marketers, 
Inc., 35 Agi'ic. Dec. 1652, 1561 (1976), aff’d per curiam, 668 F.2d 748 (Sth Cir, 1977), 
cert, denied, 436 U.S, 968 (1978); In re Caianzaro. 35 Agric. Dec. 26, 31-32 (1976), 
aff’d. No, 76-1613 (9th Cir. Mar. 9. 1977), printed in 36 Agric. Dec. 467; In re Maine 
Potato Growers, Inc, 34 Agric, Dec. 773, 796, 801 (1976), aff’d, 540 F.2d 618 (1st Cir. 
1976); InreM.& H. Produce Co.. 34 Agric. Dec. 700, 760, 762 (1975), aff’d, 649 F.2d 
®30 (D.C. Cir,), cert, denied, 434 U.S. 920 (1977); In re Southwest Produce, Inc., 84 
igric Dec. 160, 171, 178, aff'd per curiam, 624 P.2d 977 (6th Cir. 1976); In re J. Ace- 
edo & Sons. 34 Agric. Dec. 120, 133, 145-60, aff’d per curiam, 524 FM 977 (5th Cir. 
yS); In re Marvin lYagash Co., 33 Agric. Dec. 1884, 1913-14 (1974), aff’d, 624 F.2d 
55 (6th Cir. 1976); In re Tk-eHton Livestock, Inc., 33 Agric. Dec. 499, 615. 539-60 
i74). aff'd per curiam, 510 P.2d 966 (4th Cir. 1976) (unpublished); In re Miller, 38 
rlc. Dec. 63, 64-80, aff'd per curiam, 498 F.2d 1088, 1089 (Sth Cir. 1974), 
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APPENDIX Excerpt from In re Worsley, 33 Agnc. Dec. 1547. 1556-71, (1974). 

U,S,D.A, SANCTION POLICY 
[Excerpt omitted. — Ed.] 


In re: Robert Carson d/b/a Carson’s Taxidermist, Inc. A.Q. 
Docket No. 226. Decided March 12, 1986. 

Victor W, Palmer, Administrative Law Judge 
Kevin B, Thiemann, foi complainant. 

For respondent, pro se. 


CONSENT DECISION 

This proceeding was instituted under the Act of February 2, 
1903, as amended (Act) (21 U.S.C. §§ 111 and 120), by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that Robert Carson, d/b/a Carson^s Taxider- 
mist, Inc., respondent, violated the Act and regulations promulgat- 
ed thereunder (9 CFR §95.1 et seqX The parties have agreed that 
this proceeding should be terminated by entry of the Consent Deci- 
sion set forth below and have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions oi 
this Consent Decision only, respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) any further procedure; 

(b) any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 

(c) all rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party^^ in this pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(6 U.S,C. § 604 et seq.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 
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FINDINGS OP PACT 

1. Robert Cai-son, respondent, is an individual whose mailing ad- 
dress is 16 Verbena Avenue, Floral Pai'lc, New York 11001, and 
who is doing business as Carson's Taxidermist, Inc. 

2. In November 1983, Caraon’s Taxidermist, Inc., was an estab- 
lishment approved by the United States Department of Agricul- 
ture, Veterinary Services, for the receipt and handling of restricted 
import animal byproducts. 

3. On or about November 21, 1983, the respondent released from 
his establishment deer antlers and their accompanying cardboard 
boxes which had been imported into the United States from the 
People's Republic of China. 


CONCLUSIONS 

The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of the proceeding, such order and decision will be 
issued, 

ORDER 

The respondent is assessed a civil penalty of five hundred dollars 
($500.00) which shall be payable to the "Treasurer of the United 
States" by certified check or money order, and which shall be for- 
warded to Kevin B. Thiemann, Office of the General Counsel, 
Room 2422 South Building, United States Department of Agricul- 
ture, 12th and Independence Avenue, S. W., Washington, D. C, 
20250-1400, within thirty (30) days from the effective date of this 
order. 

This order shall become effective on the day upon which service 
of this order is made upon the respondent. 


In re: Charles Bowen, A.Q. Docket No. 215. Decided January 30, 
1986. 

Victor W. Palmer, Administrative Law Judge. 
fam Ruley, for complainant, 
i’or respondent, pro se. 


DECISION AND ORDER 

This is an administrative proceeding for the assessment of a civil 
enalfcy for a violation of the regulations governing the interstate 
lovement of cattle because of brucellosis (9 CFR §§ 78.1 et seg.), 
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hereinafter referred to as the regulations, in accordance with the 
Rules of Practice in 9 CFR §§ 70.1 et seg. and 7 CFR §§ 1.130 et seq. 

This proceeding was instituted by a complaint filed on October 
30, 1985, by the Acting Administrator of the Animal and Plant 
Health Inspection Service, United States Department of Agricul- 
ture. The complaint alleged that on or about November 12, 1984, 
respondent moved four cattle interstate from his brucellosis quar- 
antined herd in McCurtain County Oklahoma, to the D&W Pack- 
ing Company, Texarkana, Texas, in violation of section 78.8 of the 
regulations (9 CFR § 78.8) in that the cattle were not “S” branded 
when they moved. In his answer, respondent admitted the material 
allegations contained into the complaint, thereby waiving a hear- 
ing. (See 7 CFR § 1.139). 

Accordingly, the material facts alleged in the complaint are 
adopted and set forth herein as the findings of fact, and this deci- 
sion is issued pursuant to section 1.139 of the Rules of Practice ap- 
plicable to this proceeding. (See 7 CFR § 1.189). 

FINDINGS OF FACT 

1. Respondent, Charles Bowen, is an individual whose address is 
Box 156, Bethel, Oklahoma 74724. 

2. On or about November 12, 1984, the respondent moved inter- 
state four cattle from his brucellosis quarantined herd in McCur- 
tain County, Oklahoma, to the D&W Packing Company, Texar- 
kana, Texas, in violation of section 78.8 of the regulations (9 CFR 
§ 78.8) because the cattle were not “S” branded when they moved 
interstate, as required. 


CONCLUSION 

By reason of the facts contained in the Findings of Fact above, 
the respondent has violated section 78,8 of the regulations (9 CFR 
§ 78.8). 

Therefore, the following Order is issued. 

ORDER 

Respondent, Charles Bowen, is hereby assessed a civil penalty of 
three hundred dollars ($300.00). This penalty shall be payable to 
the “Treasurer of the United States” by certified check or money 
order, and shall be forwarded to Jaru Ruley, Office of the General 
Counsel, Room 2422 South Bldg., United States Department of Ag- 
riculture, Washington, D. C. 20250-1400, within thirty (30) days 
from the effective date of this order. This order shall have the 
same force and effect as if entered after a full hearing and shall be 
final and effective 86 days after service of this Decision and Order 
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upon respondent, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding (7 CFR § 1.145). 

[The Decision and Order became final on March 13, 1986.— Ed.] 


In re; Johnny Dobson, Lakrv Freeland and Speedway Transpor- 
tation, Inc., A.Q. Docket No. 168, Decided March 14, 1986. 

Edward McGrail, Administrative Law Judge. 

Kris Jkejin, for complainant 

Patrick Nelson, Kearney, NE, for respondent. 

CONSENT DECISION AND ORDER AS TO LARRY EREELAND 

This proceeding was instituted under the Act of February 2, 
1903, as amended (Act) (21 U.S.C. Section 111 and 120), by a com- 
plaint filed by the Administrator of the Animal and Plant Health 
Inspection Service alleging that Larry Freeland and others, violat- 
ed the Act and regulations promulgated thereunder (9 CFR Section 
1.1 ei seq. and 78.1 et $eq.). Respondent Larry Preeland and the 
►mplainant have agreed that this proceeding should be terminat- 
l by entry of the Consent Decision set forth and have agreed to 
.e following stipulations; 

1. Por the purposes of this stipulation and the provisions of 
his Consent Decision only, respondent Larry Preeland admits spe- 
ifically that the Secretary of the United States Department of Ag- 
iculture has jurisdiction in this matter, neither admits nor denies 
'le remaining allegations in the complaint, admits to the Findings 
f Fact set forth below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceed- 
g contain findings and conclusions with respect to all material 
sues of fact, law or discretion, aa well as the reasons or bases 
lereof; 

(c) All rights to seek judicial review and otherwise challenge 
w contest the validity of this decision; and 

2. Respondent Larry Freeland stipulates and agrees that the 
Jnited States Department of Agriculture is the "prevailing party” 
n this proceeding, and waives any action against the United States 
lepartment of Agriculture under the Equal Access to Justice Act 
f 1980 (5 U.S.C, Section 504 et seq.) for fees and other expenses in- 
urred by the respondent in connection with this proceeding. 

S. Complainant, the Animal and Plant Health Inspection Serv- 
;e of the U. S. Department of Agriculture, stipulates and agrees 
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that it will not bring any administrative actions and will not rec- 
ommend to the Department of Justice that it take any civil or 
criminal actions on the alleged movements of cattle from Nebraska 
to Kansas and Kansas to Nebraska in July of 1984 by, or on behalf 
of, respondent Larry Freeland and Alma Livestock Commission 
Company, Inc., of which respondent is president. 

FINDINGS OP FACT 

1. Larry Freeland, respondent, is an individual whose address is 
Box 409, Alma, Nebraska 68920 

2. On or about August 1, 1984, the respondent moved interstate 
from Sulphur Springs, Texas, to Alma, Nebraska, approximately 44 
cattle. 


CONCLUSIONS 

Respondent Larry Freeland having admitted the jurisdictional 
facts and having agreed to the provisions set forth in the following 
Order in disposition of this proceeding, such Order and Decision 
will be issued. 


ORDER 

Respondent Larry Freeland is assessed a civil penalty of one 
thousand five hundred dollars ($1,500.00) which shall be payable to 
the "Treasurer of the United States”, by certified check or money 
order, and which shall be forwarded to Kris H. Ikejiri, Office of the 
General Counsel, Room 2422 South Building, United States Depart- 
ment of Agriculture, Washington, D.C. 20250-1400, within thirty 
(30) days from the effective date of this Decision and Order. 

This Decision and Order shall become effective on the day of 
service upon the respondent. 


In re: Billy Van Norman, A.Q. Docket No. 43. Decided February 3, 
1986. 

Dorothea A. Baker, Administrative Law Judge, 

^arii Ruley, for complainant. 

CTimothy E, Hurley, Jackson, Mississippi, for respondent. 

DECISION AND ORDER 
PRELIMINARY STATEMENT 

This is an administrative disciplinary proceeding arising by 
reason of a Complaint filed on February 24, 1984, by the Acting Ad- 
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ministrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. Therein the Respondent 
was charged with having violated the Act of February 2, 1903, as 
amended (21 U.S.C. sections 111 and 120), and the regulations pro- 
mulgated thereunder, found in 9 CFR section 78.1 et seg. The Re- 
spondent filed an Answer on March 20, 1984, and an Amended 
Answer was filed on September 20, 1984. Thereafter, at the oral 
hearing, the Complainant amended the Complaint to delete Count 
V, and the requested penalties were I’educed from $2,000.00 to 
$1,500.00. 

This case arose from the routine transport of four adult cows 
across the Mississippi/Louisiana State line and their ti’ansfer to a 
larger vehicle for transport to a Texas slaughtering establishment. 

In the complaint filed in this proceeding, it was alleged that on 
or about August 25, 1983, the Respondent shipped, interstate, four 
cows from Columbia, Mississippi, to Kentwood, Louisiana, in viola- 
tion of sections 71,18 and 78.9(d)(3)(iii) of the regulations because 
the cows, which were over 24 months of age and which allegedly 
did not go directly to a slaughter establishment or to a quarantined 
feedlot, moved interstate unaccompanied by an owner’s statement 
or other acceptable document, and a certificate showing prescribed 
information, and a “Permit for Entry,” as required. 

In his Amended Answer the Respondent admitted that on or 
about August 25, 1983, he was a driver of a truck carrying cows 
from Columbia, Mississippi, to Kentwood, Louisiana. Respondent 
denied the remaining allegations and stated he would affirmatively 
show that the cows in question did go directly to slaughter. Re- 
spondent specifically denied that he shipped or was a shipper of 
any cows. 

At the oral hearing it was stipulated among other things; 

(1) The cattle in question were all over 24 months of age 
and were slaughtered at the Calhoun Packing Company, 
Palestine, Texas, on August 26, 1983, the day after they 
were transported across State lines by the Respondent; 

(2) That the Stringer Sale Barn, Columbia, Mississippi, 
from which the cows moved in interstate, was a specifical- 
ly approved stockyard and that the cows in question were 
subjected to a premovement brucellosis test in the 30 days 
immediately prior to the interstate movement and the re- 
sults of that test were negative for all cows; 
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(3) That at the point of arrival at Hatcher Dairy Farm, a 
dealer assembly point in Kentwood, Louisiana, the cows 
were unloaded from the truck they had been moved in; 

(4) That the cows were subsequently moved from 
Kentwood, Louisiana, to Palestine, Texas, by someone 
other than Respondent; and 

(5) That no owner’s statement or “other document” list- 
ing Kentwood, Louisiana, as the destination, accompanied 
the movement from Columbia, Mississippi, to Kentwood, 
Louisiana. 

This is a case of first impression, particularly with respect to the 
issue of whether the cattle in question went "directly to a recog- 
nized slaughtering establishment” under 9 CFR section 
78.9(d)(l)(iii). There is no published case nor published interpreta- 
tion as to what is meant by going directly to a slaughtering estab- 
lishment. Respective counsel have not located any authority defin- 
ing this terminology. 

If the cattle in question had gone directly to a recognized slaugh- 
tering establishment, it was not necessary that such cattle be a'’ 
companied by certain documents, the absence of which is alleged t 
a violation of 9 CFR section 78.9(d)(3)(iii). 

The Respondent raises the issue as to the validity of the Coi] 
plainant’s position as to the imposition of a fine based on two viol, 
tions for an alleged violation where only one regulation is violatei 

An oral hearing took place on January 15, 1985, in Jackson, Mi 
sissippi. The Complainant was represented by Jaru Ruley, Esquire 
Office of the General Counsel, United States Department of Agri 
culture, Washington, D. C. 20250. The Respondent was represented 
by John B. Clark, Esquire, and Timothy E. Hurley, Esquire, o( 
Daniel, Coker, Horton and Bell, Attorneys at Law, Post Office Box 
94, Jackson, Mississippi, 39205. In due course the parties file 
Briefs, the last Brief having been filed herein on April 2, 1985. 

STATEMENT OP THE LAW 

As herein pertinent, 21 U.S.C, § 120 provides that; 

In order to enable the Commissioner of Agriculture [Secre- 
tary of Agriculture] to effectually suppress and extirpate 
contagious pleuropneumonia, foot-and-mouth disease, and 
other dangerous contagious, infectious, and communicable 
diseases in cattle and other livestock and/or live poultry 
and to prevent the spread of such diseases, he is author- 
ized and directed from time to time to establish such rules 
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and regulations concerning the exportation and transpor- 
tation of livestock and/or live poultry from any place 
within the United States where he may have reason to be- 
lieve such diseases may exist into and through any State 
or Territory [, including the Indian territory], and into and 
through the District of Columbia and to foreign countries 
as he may deem necessary, and all such rules and regula- 
tions shall have the force of law. 

21 U.S.C. §122 provides that: 

Any person, company, or corporation knowingly violating 
the provisions of this Act or the orders or regulations 
made in pursuance thereof shall be guilty of a misdemean- 
or, and on conviction shall be punished by a fine of not 
less than one hundi-ed dollars nor more than five thousand 
dollars, or by imprisonment not more than one year, or 
both such fine and imprisonment. Any person, company, 
or corporation violating such provisions, orders, or regula- 
tions may be assessed a civil penalty by the Secretary of 
Agriculture of not more than one thousand dollars. The 
Secretary may issue an order assessing such civil penalty 
only after notice and an opportunity for an agency hearing 
on the record. Such order shall be treated as a final order 
reviewable under chapter 158 of title 28, United States 
Code [28 uses §§ 2341 et seq]. The validity of such order 
may not be reviewed in an action to collect such civil pen- 
alty, 

9 CFR § 71.18(0X1) provides, in relevant part, that: 

All cattle, except for certain exceptions not applicable 
here, two years of age or over, may be moved interstate if 
“accompanied by a statement signed by the owner or ship- 
per of the cattle or other document stating . . . (b) the 
destination of the animals . . . ." 

9 CFR § 78.5 provides that: 

Cattle may not be moved interstate except in compliance 
with the regulations in this subpart. 

9 CFR §78.9 provides, in relevant part, that: 

Cattle from herds not known to be affected with brucello- 
sis must be moved interstate in compliance with § 71.18 of 
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this subchapter, except where specifically exempted, and 
then only as follows; 

4e * t DC jH 4c 


(d) Class C States. 

(1) Movement for immediate slaughter. 

* ♦ ♦ 


(iii) Such cattle from other than a farm of origin or 
a nonquarantined feedlot may also be moved interstate di- 
rectly to a recognized slaughtering establishment, if they 
have been tested negative within 30 days prior to move- 
ment, or if they are branded and are accompanied by 
an brand permit. 

(iv) Such cattle from other than a farm of origin or 
a nonquarantined feedlot may also be moved interstate for 
immediate slaughter to a recognized slaughtering estab- 
lishment without being “S” branded, if they are accompa- 
nied by a VS Form 1-27 permit and are moved in vehicles 
closed with official seals. Official seals shall only be ap- 
plied or removed by a Veterinary Services representative, 
a State representative, an accredited veterinarian, or by 
other persons authorized for this purpose by the Veteri- 
nary Services representatives. 

(2) Movement to quarantined feedlot 

♦ ♦ # t 3|< HS * 

(3) Movement other than in accordance with para- 
graphs (dXV or (2) of this section. Such cattle may be 
moved other than in accordance with paragraph (dXl) or 
(2) of this section only if: 

(iii) Such cattle have been subjected to two consecu- 
tive official negative tests for brucellosis with the first test 
not less than 60 days before interstate movement and the 
second test not less than 60 days after the first test nor 
more than 30 days before the date of the interstate movf 
ment, provided however, that the time period for the fir 
test is valid up to 12 months. These tested cattle shall bv 
accompanied by a certificate which shows, in addition to 
the items required under § 78.1(n), the dates and results of 



510 


ANMAL QUABANTINE AND RELATED LAWS 
Volume 45 Number 2 


the official tests required by this paragraph and shall be 
accompanied by a "Permit for Entry”; .... 

FINDINGS OP FACT 

1. Respondent, Billy Van Norman, sometimes herein referi’ed to 
as “Respondent,” is an individual, whose mailing address is Route 
2, McComb, Mississippi 39648. 

2. Respondent, Billy Van Norman, was, on August 25, 1983, in 
the business of purchasing and hauling livestock for others. He op- 
ei'ates out of his home and has no employees. His only equipment 
is a truck and trailer. 

3. On August 25, 1983, Respondent purchased four adult cows, for 
Mr. William Hatcher, at the Stringer Sale Barn, Columbia, Missis- 
sippi. In purchasing the four cows, Respondent acted as subagent, 
at the request of Mr. William Hatcher, who in turn acted as agent 
for the Calhoun Packing Company, of Palestine, Texas. On the 
same date, Respondent also purchased four calves at the Stringer 
Sale Barn. 

4. Respondent hauled the four cows and four calves across the 
\te line to the Hatcher Dairy Farm, in Kentwood, Louisiana, 
ne of the cows left the trailer during the trip to the Hatcher 
iry Farm in Kentwood. 

i. Respondent was stopped at a road check, at 5:30 p. ra., the first 
four years, with the four cows and four calves. Respondent 
dn’t have the health papers and said he did not believe they were 
iceded inasmuch as the cattle were moving directly to slaughter. 
At this point there was no violation and when Exhibit No. 1 was 
filled out, there was no violation indicated. 

6. It is the custom and common practice in the State of Mississip- 
oi that various ‘‘gooseneck” trailer trucks faring small loads of 

ttle to a central location where the cattle are then placed in a 
ger truck. It is impracticable to load cattle directly from a 
joseneck” to a “double-deck” truck. 

7. The four cows in question had tested negatively to a brucello- 
us test within 30 days prior to August 25, 1983. 

8. Respondent, Billy Van Norman, moved the four cows, inter- 
-.tate, to a dealer assembly point known as Hatcher Dairy Farm, 
Kentwood, Louisiana. 

9. The only document which accompanied the interstate move- 
ment of the four cows was a sales invoice which listed Calhoun 
Packing Company as the buyer. 

10. It is approximately 400 miles from Columbia, Mississippi, to 
Palestine, Texas, the location of Calhoun Packing Company. 
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11. When Respondent arrived at the Hatcher Dairy Farm, a 
“double-deck” truck was waiting at the chute normally used by 
such trucks. 

12. Respondent unloaded the four calves into a pen and placed 
the four mature cows in the alley between the pens. 

13. An “alley” is a walkway or passageway between pens, and is 
not a pen. 

14. Respondent was present at the Hatcher Dairy Farm, for ap- 
proximately 15 minutes. 

15. Respondent received $35.00 for his hauling fee and left the 
Hatcher Dairy Farm, while the mature cows were still in the 
“alley.” 

16. Respondent believed he was complying with the law and ho 
acted in a reasonable and good faith belief that the mature cows 
were about to be loaded onto the “double-deck” truck for transport 
to Palestine, Texas. Although Respondent could have turned 
around to have avoided the road check, he did not do so because he 
“had no reason” to turn around. He thought he was in compliance. 
Respondent was justified in believing that the four cattle were 
about to be loaded for transport to Palestine. 

17. The four adult cows reached Palestine, Texas, the next morn- 
ing, August 26, 1983, and were slaughtered there that day. 

18. Given the distance from Columbia, Mississippi, to Palestine 
Texas, and the times that the cattle departed from Mississippi anc 
arrived in Texas, the cattle could not have remained at the Hatch 
er Dairy Farm, for a period longer than two or three hours, if thai 
long. What happened to the cattle after Respondent left was nol 
shown by the evidence, but inasmuch as Respondent was stoppec 
at the road check at 5:30 p, m., and the cattle were slaughtered the 
next day, it seems doubtful that the cattle remained more than e 
few minutes in the “alley,” as such presence would have interferet 
with the loading of other cattle. 

19. Brucellosis is a communicable disease of cattle, but consum 
tion of meat from infected animals poses no risk to man, and cattu 
with brucellosis may be sold for slaughter. 

20. The Calhoun Packing Company is a “recognized slaughtering 
establishment” as that term is defined in 9 CFR section 78,18. 

21. The violation on Complainant’s Exhibit No. 1 was put in latr 
when a determination was made that the cattle were not shippe 
"directly” to slaughter. Thus, on September 1, an initial determina 
tion was made of alleged violations because of the “holding pens” 
at Hatcher Dairy Farm, 

22. The testimony is indisputable that there is nothing in the 
regulations specifically defining what is meant by direct movement 



nor is there an5h;hing in the regulations which specifically prohibit 
loading and unloading of cattle when they are involved in a ship- 
ment to slaughter. 

23. A knowledgeable and experienced witness, Mr. Minter, testi- 
fied. He is employed by the Southeast Mississippi Livestock Farm- 
ers Association. He is a long standing President of the Mississippi 
Livestock Association, a trade association, which is composed of 60 
to 80 members. Said witness has been a dealer, buyer, auctioneer, 
stockyard manager, scale man, and has engaged in other livestock 
activities as well as having had experience in transporting cattle in 
many States. Although there were no regulations pertaining to the 
transfer of cattle from the smaller trucks, i.e., the “gooseneck” 
trailers into the moving vans that take the cattle to slaughter, it 
was his opinion that the movement of cattle in this particular case 
was not in violation of the rules and regulations and he expressed 
the view that the temporary presence of the animals at Hatcher’s 
appeared to him to be a direct movement to slaughter. This was in 
accord with his understanding of what had occurred in prior yeai’s. 
He also made reference to a symposium of United States Depart- 
ment of Agriculture, Animal Health Inspection, personnel in Fort 
Worth, Texas, which was attended by Mr. Bert Harkins, Adminis- 
trator, relative to the brucellosis program, at which time Mr. Har- 
kins appealed for a common sense application with respect to the 
rules and regulations. Mr. Minter was a knowledgeable witness 
and explained the cattle could not be unloaded from a “gooseneck” 
truck directly into an 18 wheeler; that such a movement required 
an unloading and reloading; that the practice of bringing cattle 
into a central assembly point in little haulers, and reloading them 
into the larger trucks was widespread in Mississippi and that it 
would be ruinous for the Mississippi livestock industry if this were 
Precluded. He also testified that he was of the opinion that what 
)ccurred in this case was a direct movement and it met all the re- 
[uirements of the regulations. 

24. The unloading and loading of cattle from "gooseneck” trucks 
into the 18 wheeler trucks is a widespread and prevalent practice, 
at least in the State of Mississippi, where the cattle are brought in, 
n smaller trucks, and then for economy and other reasons are re- 
oaded onto another truck. As a practical matter, all of the smaller 
‘gooseneck” trucks do not arrive at the precise minute of all 
others, and accordingly, the cattle may well be placed on the 
"ound for a few minutes or a short time pending the reloading 
"ocedures onto the larger truck. 

25. If the original “gooseneck” truck had transported the cattle 
ithout stopping or unloading, there would be no issue herein. The 
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only reason a question arises here is because of the unloading and 
reloading procedures. 

26. The question of whether or not the cattle should have been 
accompanied by a certificate and a “Permit for Entry/* in compli- 
ance with section 78.9(d)(3)(iii) of the regulations (9 CFR section 
78.9(d)(3)(iii)), depends upon whether or not the four cows in ques- 
tion went directly to a recognized slaughtering establishment. If 
they did, the sales invoice, showing Calhoun Packing Company as 
the concern that the cows were sold to, would have been acceptable 
to satisfy the requirement of 9 CFR section 71.18. Under the regu- 
lations a waybill can be an appropriate document to accompany 
cattle which are moving interstate to slaughter. The invoice which 
accompanied the four cattle here showed the weights and numbers 
of each animal and the name of the purchaser and herd owner*s 
name. 

27. The burden of proof is on the Agency to establish that a vio- 
lation of the Act and regulations occurred. This burden has not 
been achieved. The regulations do not define what is meant by 
direct movement. The unloading— reloading activity of Respondent 
on August 25, 1983, was consonant with a widespread accepted 
practice in the industry in this part of the Country, The agency, of 
course, is not precluded from issuing appropriate regulations which 
would prohibit such unloading— reloading, and defining the 
manner in which “direct” movement is interpreted. It has not done 
so. 

28. As far as Respondent is concerned, the cattle in question in 
this proceeding went directly to slaughter, and were, therefore, not 
required to be accompanied by the documents prescribed by 9 CFR 
section 78.9(d)(3)(iii). 

29. The invoice accompanying the cattle was a proper “statement 
signed by the owner or shipper of the cattle, or other document” 
under 9 CFR section 71.18(a)(l)(i). 

30. No violation of the Act and regulations has been proven in 
this case. 


CONCLUSIONS 

There is lack of precedent with respect to this case inasmuch as 
there is no decided authority as to what is meant by direct move- 
ment to slaughter. From the testimony of the witnesses, it can 
easily be discerned that any interpretation at the present time is 
subjective, absent regulations of definition. 

There are no regulations relating to what is permissible with re- 
spect to the transfer of cattle under the circumstances herein. It i.s 
the position of the Complainant, through its witnesses, that once 
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an animal is “penned” it is not “direct” movement but rather it is 
under the control of the person who owns the land, who in this 
case was Mr. Hatcher. The Respondent was responsible for the 
movement only to the facility and not to the land owner (“pen” 
owner) or the person who brought the 18 wheeler truck there. 
Briefly summarized, and in the absence of any regulations setting 
forth what is permissible and what is not permissible, there is a 
situation here where the cattle were purchased for a distant pur- 
chaser’s slaughterhouse by Mr. Hatcher through the Respondent 
and the Respondent hauled the four cows to Mr. Hatcher’s facility 
for the sole purpose of loading them onto the 18 wheeler truck and 
he deposited them in an alley for that purpose. With respect to the 
practicalities of the situation, the Complainant’s own witnesses 
pointed out that offloading may be needed not only to get the cattle 
on the truck but also because of the “28-hour” law which provides, 
among other things, that cattle cannot remain in transit for more 
than 28 hours without offloading for feed and water. 

In its Reply Brief, Complainant maintains that reference to the 
“Twenty-Eight Hour Law” (45 U.S.C. sections 71-74) is irrelevant 
ind immaterial to the issues herein. Moreover, Complainant states 
m Brief that such law does not apply to cattle hauled in trucks, 
)ut only to cattle to be moved in railcars and water vessels. The 
vitnesses testif5ring made no such distinction. Complainant would 
listinguish unloading for humanitarian reasons and economic rea- 
sons. 

Careful consideration has been accorded the Complainant’s argu- 
ments and full accord is acknowleged with repect to the purposes 
to be achieved by the statutory enactment and the rules and regu- 
lations promulgated thereunder. 

There is no disagreement with the underlying philosophy of the 
'mplainant that the Government and industry wish to achieve 
eradiation of brucellosis, and that the regulations should be en- 
jed and implemented to that end. 

fhe United States Department of Agriculture has spent millions 
dollars annually, over many years, to implement and administer 
B brucellosis eradication program. In order for the Department to 
ccessfully control and eradicate brucellosis, it must have the co- 
eration and compliance of the livestock industry, such as buyers, 
’ers and stockyard owners. 

'he Department is seeking a civil penalty of $1,500.00 against 
pondent, Billy Van Norman. Title 21 of the United States Code, 
.ion 122, provides for assessment of civil penalties for the viola- 
of regulations published pursuant to authority granted to the 
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Secretary of Agriculture in section 111 and 120 of Title 21 of the 
United States Code. 

Title 21 of the United State Code, section 120, authorizes the Sec- 
retary of Agriculture to “issue regulations governing the interstate 
transportation of animals from any place where communicable dis- 
ease exists or where he may have reason to believe it exists.” Pen- 
derson v. Benson, 255 F.2d 524 at 529 (D.C. Cir. 1958). The Secretary 
has issued such regulations governing the interstate transportation 
of cattle from herds not known to be affected with brucellosis from 
what the Department has classified as Class C States. Mississippi 
has been designated as such a Class C State. 

Title 9 of the Code of Federal Regulations, section 78.9(d)(iii), re- 
quires that such cattle originating in a Class C State and moving 
interstate other than for immediate slaughter directly to a recog- 
nized slaughtering establishment or directly to a quarantined feed- 
lot may be moved interstate only if, under the circumstances of the 
movement in question, the cattle have two consecutive negative of- 
ficial tests for brucellosis at least 60 days apart and within 30 days 
prior to such interstate movement, and the cattle are accompanied 
interstate by a certificate and a "Permit for Entry.” Section 71.18 
of the regulations (9 CFR section 71.18), requires that cattle, over 
two years of age, be accompanied by an owner’s or shipper’s state- 
ment, or another document containing prescribed information. 

Specifically, 9 CFR section 78.9(dXl) seeks to accomplish a moni- 
toring aspect by the United States Department of Agriculture b; 
requiring that cattle moving from other than a farm of origin or 
nonquarantined feedlot, without, among other things, two brucelh 
sis tests and various informational papers, move directly to a reco 
nized slaughtering establishment. The Department of Agricultui 
in enforcing this regulation, has not in this case construed 9 Cl 
section 78.9(d)(1) to permit the movement in question. 

However, the Respondent in this particular case did not viols 
any rule or regulation. There is no regulation covering the defir 
tion of what is direct movement. The Government witnesses ind 
cated that they would now interpret direct movement to preclu 
the unloading and reloading of cattle such as happened in this pt 
ticular case. Both the Respondent and Mr. Minter, on behalf of 1 
Mississippi Livestock Association, indicated that a definite rule 
regulation is needed on this but that this is a prevalent practice i. 
that part of the Country and, in their opinion, what occurred ir 
this case was a direct movement of the cattle. 

If there was a violation, and I don’t believe that there was, th 
question of who violated this interpretation (of “direct” movement 
would require a determination as to whether or not someone othc 
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than Respondent was not the one who would be in violation inas- 
much as all that the Respondent did was to haul the cattle from 
one place to another and then leave them in a walkway alley. 

Mr. Pigott, Compliance Oficer, must be presumed to be familiar 
with the customs and practices of the livestock industry in Missis- 
sippi, and supposedly would have known Respondent would not be 
hauling such a small load in excess of 400 miles to Palestine, 
Texas. Respondent indicated when he was stopped that he was 
hauling the cattle to Hatcher’s (Tr. 27). Mr. Pigott’s and his staff's 
determination was premised on it appearing, * * that by those 
cattle putting into the holding pen at Hatcher’s Farm that that 
constituted a violation.” (Tr. 32, 33). Mr. Pigott has never seen 
what was described as “holding pens.” (Tr. 53). Neither he nor Dr. 
Garnett had seen Hatcher Dairy Farm’s facilities. 

Mr. Pigott’s testimony illustrated instances where cattle could be 
offloaded unto an unloading dock. (Tr. 44, 45, 49), With respect to 
loading directly from a “gooseneck” onto a “double-deck,” using 
some sort of ramp, Mr. Pigott indicated, “That would be an impos- 
sibility * * *” (Tr. 48) However, he would approve of walking ani- 
mals off one truck down a ramp and walking them up a ramp to 
another truck. (Tr. 5 1). That is what the persuasive evidence shows 
liappened here. 

Further, Mr. Pigott acknowledged; 

"* * * And in certain instances where it’s necessary 
that these smaller trucks load to the larger, we have tried 
to be reasonable and allow that movement to be 
made * ♦ ♦ (Tr. 58). 

This case should not be regarded as “approving” the “gooseneck” 
to “18 wheeler” procedure and it certainly serves notice to Re- 
spondent that such proceure, as was used here, in the future, will 
lot be interpreted and construed as “direct” movement. However, 
he Department has within its authority the capacity to issue and 
mblish rules and regulations, which would preclude much of the 
ubjectiveness present when both sides seek to establish what is 
reasonable.” 

The most that the Complainant has proven is that there has 
een no regulation which the Respondent has violated, only its 
resent interpretation; that this is a widespread practice in Missis- 
ppi (and possibly other areas); that the determination of what is 
irect movement, is a matter of interpretation; and, there are vary- 
ig interpretations as to what is direct movement. The Complain- 
it is seeking to establish an interpretation which is a change 
om the interpretation which has been applied in the past, and 
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which has allowed the movement of cattle such as was present 
here. 

Respondent argues that because, in its estimation, the manner in 
which the four cows were moved is reasonable and in accordance 
with the custom of the trade, it, too, must be accepted as a legiti- 
mate movement under section 78.9(d)(1). Complainant states that 
this argument goes too far, and cites, Lucas Coal Company, et al. v. 
Interior Board of Mine Operations Appeal, et al, 522 F.2d 681, 584 
(C.A. 8rd Cir, 1975), where the court held that an "[ajgency’s expli- 
cation of its own regulation, if reasonable ... is controlling de- 
spite existence of other interpretations that might seem even more 
reasonable. Also cited is Expedient Services, Inc. v. Weaver,614 F.2d 
56, 57, fn. 1 (C.A. 5th Cir. 1980). Furthermore, the Complainant 
contends that the Respondent’s contention forces upon the Depart- 
ment, which has the broader perspective and experience in eradi- 
cating this disease, a practice which is beneficial to but one seg- 
ment of the nation’s livestock owners, the livestock haulers in the 
State of Mississippi. 

It is a common practice in the industry for a number of the 
smaller “gooseneck” trailers to converge at one spot, and for the 
cattle there to be loaded onto a larger vehicle for transport to the 
actual destination. Just such a routine practice was followed in th ' 
case. When Respondent arrived at the Hatcher Dairy Farm 
Kentwood, an 18 wheeler “double-deck” truck awaited at the chu 
normally used by such trucks. Obviously, the Respondent was en 
tied to believe this truck to be the truck in which the cattle 
question were to be loaded for delivery to Texas, and in fact, it a 
parently was. The Respondent unloaded the cattle in question 
the alley walkway between pens at the Hatcher’s facility. 

Barns such as Hatcher’s have alleys, which are walkways t 
tween pens, and pens, which are four walled enclosures with gatei 
To get from the "gooseneck” chute unto the “double-deck” true’ 
cattle simply had to be guided into the alley, around a turn a 
onto a ramp to the "double-deck.” Of course, the alley could not 
used to hold cattle for any period because this would interfere wii 
the movement of other cattle in the alley. 

The Respondent did not place any cattle in pens, rather h( 
placed the cows in the alley and immediately left the premise 
after being paid $36.00 for his hauling fee. As the undisputed ev 
dence shows, a “double-deck” truck was waiting at the Barn, so R< 
spondent clearly was justified in believing that the four cattle wer. 
about to be loaded for transport to Palestine. This was especially s( 
since there were personnel in the alley who could load the cattle 
which clearly was not Respondent’s job. 
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The Respondent had every reason to believe that the cattle in 
question were to be loaded presently onto a truck for transport to 
Texas. For all he knew the cattle would hardly stop walking on 
their way through the alley walkway to the other vehicle. This is 
significant because obviously the responsibility for seeing that the 
cattle continued in their “direct” movement would pass to others, 
after the Respondent parted with the cattle. 

On Brief, Complainant suggests several ways direct movement 
can be accomplished and approved. However, some of these sugges- 
tions are not bottomed by careful study, revealed in this hearing 
record, and some of the witnesses have indicated such alternative 
methods are not feasible and practical. 

For instance. Complainant suggests that in order for this move- 
ment to have been directly to a recognized slaughtering establislr- 
ment, the transfer to another truck would have had to have been 
accomplished in one of three manners: Firstly, the truck cariying 
the cows could have backed up to another truck where the cows 
could have been transferred to the second truck, and a loading- 
ramp could be utilized where the cows could be unloaded and mado 
"■.o walk up the ramp to the decks of the second truck; Secondly, the 
ows could have been held at the Sale Barn in Mississippi, and a 
ruck could have picked them up on its way to the other recognized 
jlaughtering establishment and that under this alternative, al- 
though the movement did not go directly to a recognized slaughter- 
ing establishment after leaving the Sale Barn, the program makes 
allowances for cows to be picked up at other markets along the 
way to the slaughtering estblishment so long as no animal, once 
picked up, was unloaded until the truck reached the recognized 
slaughtering establishment; and, finally, it is said the transfer from 
one truck to another truck could have been accomplished by un- 
loading the cows into pens at an approved facility, such as a quar- 
antined feedlot. 


The Complainant argues that its interpretation of the regula- 
tions as to what is direct movement should be adopted because of 
the large amount of money, and effort, which the Department of 
Agricidture has expended with respect to the eradication of brucel- 
f S However this interpretation, including the alternatives set 

lot if presently being urged by the Complainant, is 
not set forth in the regulations themselves. Also, there is persua- 
sive testimony of record, that the practice engaged in by the Re- 

rssilfprTofhfrf f if ^ widespread practice in the State of 
a ion or i the Presently urged subjective interpre- 

ation, or, the alternative methods which are indicated, on Brief 
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are set forth in published and known regulations and rules, they, 
of course, should be adhered to and complied with. 

It was brought out through testimony that there is nothing in 
the regulations which specifically prohibit loading and unloading of 
cattle when they are involved in a shipment to slaughter. A gener- 
al consensus of opinion of the witnesses was that the person who 
was the owner of the land, or, the person in charge of the large 
truck was responsible for what happened to the animals after they 
were unloaded from the ^'gooseneck. 

In the absence of any clear violation of the regulations in ques- 
tion, and recognizing that the Government has the burden of proof, 
it would be unjust to say that this Respondent violated the regula- 
tions which can, and have been, interpreted differently than that 
now put forth by the Complainant. Moreover, the regulations are 
silent as to what constitutes direct movement. Based on a consider- 
ation of the record as a whole, including weighty credence given to 
the testimony of Respondent and Mr. Minter, it is concluded that 
the Government has not borne its burden of proof in establishing a 
violation. 

The many other arguments, contentions, and requests of the par- 
ties have been considered carefully. To the extent not ruled upon 
and to the extent, if any, they may be inconsistent with this Deci- 
sion and Order, they are hereby denied. 

ORDER 

The Complaint filed herein on February 24, 1984, is hereby dis 
missed with prejudice. 

This Decision and Order shall take effect 35 days after service 
thereof, unless appealed to the Secretary's Judicial Officer within 
30 days as set forth in the Rules of Practice and Procedure, 7 CPR 
1.130, et seq* 

[The Decision and Order became final on March 17, 1986.-~Ed.] 
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In re: Elmo Mayes and Melvin Cheatwood, A.Q. Docket No. 208. 
Decided January 31, 1986. 

Victor W Palmers Administrative Law Judge 
Fronda Woods, for complainant. 

For 1 espondent, pro se 

DECISION AND ORDER MELVIN CHEATWOOD 
PRELIMINARY STATEMENT 

This proceeding was instituted under the Act of February 2, 
1903, as amended (21 U.S.C. §§ 111 and 120), by a complaint filed bj 
the Administrator of the Animal and Plant Health Inspection Serv- 
ice, United States Department of Agriculture. This complaint al- 
leged that the respondents violated section 78.9(c)(3)(ii) of the regu 
lations promulgated thereunder (9 CFR § 78.9(c)(3)(ii)). Copies of the 
complaint and the Rules of Practice governing proceedings under 
the Act were served by the Hearing Clerk, by certified mail, upon 
espondent Melvin Cheatwood. 

Pursuant to section 1.136 of the Rules of Practice (7 CFR § 1.136) 
ipplicable to this proceeding, respondent Melvin Cheatwood was in- 
formed in the complaint and the letter of service that an answer 
should be filed within twenty days after service of the complaint, 
and that failure to file an answer would constitute a waiver of 
hearing, as provided in section 1.139 of the Rules of Practice (7 
CFR § 1.139). 

Respondent Melvin Cheatwood filed no answer during the 
twenty-day period allowed. Respondent’s failure to file an answer 
within the time provided constitutes an admission of the allega- 
tions in the complaint, under section 1.136(c) of the Rules of Prac- 
.ice (7 CFR § 1.136(c)). Respondent’s failure to file an answer also 
constitutes a waiver of hearing under section 1.139 of the Rules of 
Practice (7 CFR § 1.139). Since respondent Melvin Cheatwood is 
deemed to have admitted the material allegations of fact in the 
complaint, they are adopted and set forth as the Findings of Fact. 

FINDINGS OF FACT 

1. Melvin Cheatwood, respondent, is an individual whose busi- 
ness address is Rackley-Madding Trucking Company, 6517 S.W. 
57th Street, Oklahoma City, Oklahoma 73179. 

2. On or about March 3, 1985, respondent Melvin Cheatwood 
moved 102 cattle from Cumberland Gap, Tennessee, a Class B 
State, to Oklahoma City, Oklahoma. Five of the cattle were moved 
in violation of 9 CFR § 78.9(c)(3)(ii), because they were not accompa- 
nied by a certificate, as required. 
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CONCLUSIONS 

Respondent Melvin Cheatwood has failed to file an answer to 
any of the allegations in the complaint. The consequences of such a 
failure were explained to Mr, Cheatwood in the complaint and in 
the letter of service that accompanied it. By his silence respondent 
Melvin Cheatwood has admitted all of the material allegations of 
fact in the complaint and has waived a hearing. 

By reason of the Findings of Fact set forth above, respondent 
Melvin Cheatwood has violated the Act and regulations promulgat- 
ed thereunder. The following order is therefore issued. 

ORDER 

Respondent Melvin Cheatwood is hereby assessed a civil penalty 
of one thousand dollars ($1000), which shall be payable to the 
“Treasurer of the United States” by certified check or money 
order, and which shall be forwarded to Fronda C. Woods, Office of 
the General Counsel, Room 2422, South Building, United States De- 
partment of Agriculture, Washington, D.C. 20250-1400, within 
thirty (30) days from the effective date of this order. 

This order shall have the same force and effect as if entered 
after full hearing and shall be final and effective 36 days after 
service of this Decision and Order upon respondent Melvin 
Cheatwood, unless there is an appeal to the Judicial Officer pursu- 
ant to section 1.145 of the Rules of Practice applicable to this pro- 
ceeding (7 CFR # 1.146). 

[The Decision and Order for Melvin Cheatwood became final on 
March 17, 1986.— Ed.] 


In re: Elmo Mayes and Melvin Cheatwood, A.Q. Docket No. 208. 
Decided January 31, 1986. 

Victor W, Palmert Administrative Law Judge. 

Fronda Woods, for complainant. 

For respondent, pro se. 

DEFAULT DECISION AND ORDER FOR ELMO MAYES 
PRELIMINARY STATEMENT 

This proceeding was instituted under the Act of February 2, 
1903, as amended (21 U.S.C. §§111 and 120), by a complaint filed by 
the Administrator of the Animal and Plant Health Inspection Serv- 
ice, United States Department of Agriculture. This complaint al- 
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leged that the respondents violated section 78.9(c)(3)(ii) of the regu- 
lations promulgated thereunder (9 CFR § 78.9(c)(3)(ii)). 

The Office of the Hearing Clerk mailed to respondent Elmo 
MayeSj by certified mail, copies of the complaint and the Rules of 
Practice governing proceedings under the Act. Mr. Mayes refused 
to accept delivery, and the documents were returned to the Hear- 
ing Clerk undelivered. The Hearing Clerk then remailed the docu- 
ments by regular mail. This constitutes service under section 
1.147(b)(S) of the Rules of Practice applicable to this proceeding (7 
CPR § 1.147(b)(3)). 

Pursuant to section 1.136 of the Rules of Practice (7 CPR § 1.136), 
respondent Elmo Mayes was informed in the complaint and the 
letter of service that an answer should be filed within twenty days 
after service of the complaint, and that failure to file an answer 
would constitute a waiver of hearing, as provided in section 1.139 
of the Rules of Practice (7 CFR § 1.139). 

Respondent Elmo Mayes filed no answer during the twenty-day 
leriod allowed. Respondent’s failure to file an answer within the 
ime provided constitutes an admission of the allegations in the 
complaint, under section 1.136(c) of the Rules of Practice (7 CFR 
§ 1.136(c)). Respondent’s failure to file an answer also constitutes a 
waiver of hearing under section 1.139 of the Rules of Practice (7 
CFR § 1.139). Since respondent Elmo Mayes is deemed to have ad- 
mitted the material allegations of fact in the complaint, they are 
adopted and set forth as the Findings of Fact, 

FINDINGS OF FACT 

1. Elmo Mayes, respondent, is an individual whose address is 
Route 1, Cumberland Gap, Tennessee 37724. 

2. On or about March 3, 1985, respondent Elmo Mayes moved 102 
cattle from Cumberland Gap, Tennessee, a Class B State, to Okla- 
homa City, Oklahoma. Five of the cattle were moved in violation of 
9 CFR § 78.9(cX3)(ii), because they were not accompanied by a cer- 
tificate, as required. 


CONCLUSIONS 

Respondent Elmo Mayes has failed to file an answer to any of 
the allegations in the complaint. The consequences of such a fail- 
ure were explained to Mr. Mayes in the complaint and in the letter 
of service that accompanied it. By his silence respondent Elmo 
Mayes has admitted all of the material allegations of fact in the 
complaint and has waived a hearing. 
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By reason of the Findings of Fact set forth above, respondent 
Elmo Mayes has violated the Act and regulations promulgated 
thereunder. The following order is therefore issued. 

ORDER 

Respondent Elmo Mayes is hereby assessed a civil penalty of two 
thousand dollars ($2000), which shall be payable to the "Treasurer 
of the United States" by certified check or money order, and which 
shall be forwarded to Fronda C. Woods, Office of the General Coun- 
sel, Room 2422, South Building, United States Department of Agri- 
culture, Washington, D.C. 20250-1400, within thirty (30) days from 
the effective date of this order. 

This order shall have the same force and effect as if entered 
after full hearing and shall be final and effective 35 days after 
service of this Decision and Order upon respondent Elmo Mayes, 
unless there is an appeal to the Judicial Officer pursuant to section 
1.146 of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.145). 

[The Default Decision and Order for Elmo Mayes became final on 
March 20, 1986.— Ed.] 


In re: Wayland Livestock Auction, Inc., and John Tiemeyer, 
A.Q. Docket No. 238. Decided March 24, 1986. 

Doivthea A. Baker, Administrative Law Judge. 

Jaru Riiley, for complainant. 

James A. Joske, III, Grand Haven, Michigan, for respondent. 

CONSENT DECISION AS TO WAYLAND LIVESTOCK AUCTION INC, 

This proceeding was instituted under the Act of February 2, 
1903, as amended (Act) (21 U.S.C. §§ 111 and 120), by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that Wayland Livestock Auction, Inc., re- 
spondent, violated the Act and regulations promulgated thereunder 
(9 CFR §78.1 et seq,). The parties have agreed that this proceeding 
should be terminated by entry of the Consent Decision set forth 
below and have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent, Wayland Livestock Auc- 
tion, Inc., specifically admits that the Secretary of the United 
States Department of Agriculture has jurisdiction in this matter, 
neither admits nor denies the remaining allegations in the com- 
plaint, admits to the Findings of Fact set forth below, and waives: 
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(a) any further procedure; 

(b) any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 

(c) all rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent, Wayland Livestock Auction, Inc., also waives 
any action against the United States Department of Agriculture 
under the Equal Access to Justice Act of 1980 (5 U.S.C. § 604 et 
seq.) for fees and other expenses incurred by the respondent in con- 
nection with this proceeding. 

FINDINGS OF PACT 

1. Wayland Livestock Auction, Inc., respondent, is a corporation 
incorporated under the laws of the State of Michigan and having 
its principal place of business at 3634 N. Main Street, Wayland, 
Michigan 49345. 

2. On or about February 5, 1985, the respondent moved at least 
nine cattle interstate from livestock markets in Goshen and 
Topeka, Indiana, to the premises of John Tiemeyer, Caledonia, 
Michigan. 

3. On or about February 12, 1985, the respondent moved at least 
eight cattle interstate from livestock markets in Goshen and 
Topeka, Indiana, to the premises of John Tiemeyei', Caledonia, 
Michigan. 

CONCLUSIONS 

The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following oi’der in 
disposition of this proceeding with respect to respondent Wayland 
Livestock Auction, Inc., such order and decision will be issued. 

ORDER 

The respondent is assessed a civil penalty of five hundred dollars 
($500.00). The respondent shall make payment by sending a certi- 
fied check or money order payable to the "Treasurer of the United 
States,” to Jaru Ruley, Office of the General Counsel, Room 2422, 
South Building, United States Department of Agriculture, Wash- 
ington, D. C. 20260-1400, within thirty (30) days from the effective 
date of this order. 

This order shall become effective on the day upon which service 
of this order is made upon the respondent. 
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m re: Wayland Livestock Auction, Inc., and John Tiemeyer, 
^ A.Q. Docket No. 238. Decided March 24, 1986. 

Mjorothea A Baker^ Administrative Law Judge. 
pm Ruley, for complainant 

Jeske, III, Grand Haven, Michigan, for respondent. 

CONSENT DECISION AS TO JOHN TIEMEYER 


This proceeding was instituted under the Act of February 2, 
^903, as amended (Act) (21 U.S.C. §§ 111 and 120), by a complaint 
^led by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that John Tiemeyer, respondent, violated the 
yyct and regulations promulgated thereunder (9 CFR § 78.1 et seg.), 
/^he parties have agreed that this proceeding should be terminated 
py entry of the Consent Decision set forth below and have agreed 
ti) the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
.jjJiis Consent Decision only, respondent, John Tiemeyer, specifically 
^dmits that the Secretary of the United States Department of Agri- 
culture has jurisdiction in this matter, neither admits nor denies 

remaining allegations in the complaint, admits to the Findings 
Fact set forth below, and waives: 

(a) any further procedure; 

(b) any requirement that the final decision in this proceeding 
(juntain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 

(c) all rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent, John Tiemeyer, also waives any action against 
the United States Department of Agriculture under the Equal 
Access to Justice Act of 1980 (5 U.S.C. § 504 et seg.) for fees and 
other expenses incurred by the respondent in connection with this 
proceeding, 


FINDINGS OF PACT 

1. John Tiemeyer, respondent, is an individual whose mailing ad- 
<iress is 8006 Breton Road, Route 1, Caledonia, Michigan 49316. 

2. On or about February 12, 1986, the respondent moved at least 
^ight cattle interstate from livestock markets in Goshen and 
‘I’opeka, Indiana, to the premises of John Tiemeyer, Caledonia, 
■^lichigan. 


CONCLUSIONS 

The respondent having admitted the jurisdictional facts and 
■^Uving agreed to the provisions set forth in the following Order in 
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disposition of this proceeding with respect to respondent John 'Fic- 
meyer, such order and decision will be issued. 

ORDER 

The respondent is assessed a civil penalty of two hundroci fifty 
dollars ($250.00). The respondent shall make payment by sending a 
certified check or money order payable to the “Treasurer oI‘ Llio 
United States," to Jaru Ruley, Office of the General Counsel, Room 
2422, South Building, United States Department of Agriculture, 
Washington, D. C. 20250-1400, within thirty (80) days from the ef- 
fective date of this order. 

This order shall become effective on the day upon which service 
of this order is made upon the respondent. 


In re. Kenneth Burdette and James Burdette, A.Q. Docket. No, 
167. Decided January 27, 1986. 

Victor IV Palmer, Administrative Law Judge. 

Kris Ikejin, for complainant. 

For respondent, pro se. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 

This proceeding was instituted by a complaint by the Adminis- 
trator Ammal and Plant Health Inspection Servicef which allem| 
that Kenneth Burdette and James Burdette violated the Act of 
February 2, 1903, as amended, (21 U.S.C §111 and §120) nnrl a 

•egulaeions thereunder (9 ap.k §71.1 ef 1 X") ' '! 

noymg cattle mterstate without the docuLnts requ red W V « 
on rol of brucellosis, an infectious and communicab rdLeoHO o 

ne iu, IJS5 by Kent 0. Hyde, a member of the Missouri 

p'«co 

sued on November 1, 1985 schedulinp-^r^^if^^^ Hearing wns 
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peared at that time and presented a consent decree on behalf of re- 
spondent Kenneth Burdette, which was accepted for filing and 
issued on that day. Mr. Hyde advised that he had notified Mr. 
James Burdette by letter of the scheduled hearing date, but that 
James Burdette was not present and Mr. Plyde was unable to 
secure his presence. Mr. Hyde moved that his appearance as coun- 
sel be withdrawn. That motion was granted and the hearing was 
thei'eafter held as scheduled. 

On the basis of the testimony that was transcribed that day and 
the exhibits that were received, the following findings and conclu- 
sions are herewith being entered, 

Mr. James Burdette is being assessed the maximum civil penalty 
of $3,000 for the three violations of the Act of February 2, 1903, as 
amended, which were proved by the evidence of record. 

FINDINGS OF FACT 

1. James Burdette, respondent, is an individual whose last known 
address is Route 1, Pleasant Hope, Missouri 66720. 

2. Brucellosis is an infectious, contagious, and communicable dis- 
ease of cattle, which also affects humans and is known in humans 
as undulant fever. 

8. The regulations in Title 9, Code of Federal Regulations, Pa 
71.1 et seq,, and part 78.1 et seq., are an integral and signifies 
part of the Federal-State cooperative efforts to control and era 
cate brucellosis, 

4.The cattle identified below as 43 BE 3848, 48 BE 8422, 48 B 
3620, and 43 BE 3344 were non-vaccinates, 2 years of age or ove 

6, The cattle identified below as 43 BE 3390 was a calfhood vacc 
nate, 2 years of age or over. 

6. On or about July 11, 1984, the respondent moved interstate 
from Missouri to Texas, at least five cattle, identified as 43 BE 
3343, 43 BE 8422, 43 BE 3520, 43 BE 8344, and 43 BE 3390, in viola- 
tion of section 71.18 of the regulations (9 CFR §71.18), because a 
statement signed by the owner or shipper of the cattle, or other 
document, did not accompany the cattle, as required. 

7. On or about July 11, 1984, the respondent moved interstate 
from Missouri to Texas, at least five cattle, identified as 48 BF 
3343, 43 BE 3422, 43 BE 8620, 43 BE 3344, and 43 BE 8390, in viol 
tion of section 78.9(c) of the regulations (9 CFR § 78.9(c)), becau 
the cattle were not accompanied by a certificate, as required. 

8. On or about July 11, 1984, the respondent moved interstat 
from Missouri to Texas, at least five cattle, identified as 43 BE 
3343, 43 BE 3422, 48 BE 3620, 48 BE 8344, and 43 BE 3890, in viola- 
tion of section 78.9(c) of the regulations (9 CFR § 78.9(c)) because 
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the cattle were not accompanied by a “Permit for Entry”, a« I’C 
quired. 

9. The July 11, 1984 violations were detected during an inupcc 
tion of a truck driven by respondent which contained ovoi* ^4^ 
cattle. When confronted by the government inspector, respondent 
James Burdette, gave false and misleading information res])octii^l 
his movement of the cattle and the reasons why he did not hiiv< 
the required documents. 


CONCLUSIONS 

On July 11, 1984, respondent James Burdette committed thi’tJ' 
separate violations of the Act of February 2, 1903, as amended, 
U.S.C. § 111 and § 120) and the regulations thereunder (9 C.F.Xl 
§ 78.9(c)), for which he should be assessed the maximum civil jn'iii 1 1 
ty of $1,000 per violation or $3,000 total. 

ORDER 

Respondent James Burdette is assessed a civil penalty of $!5,(>00 
(three • thousand dollars), which shall be made payable to the 

Treasurer of the United States” by certified check or nioiioy 
order, and it shall be forwarded to Kris H. Ikejiri, Office of tho 
General Counsel, Room 2422-South Building, U.S. DepartmonL of 
Agriculture, Washington, D. C. 20250, within thirty (30) days from 
the effective date of this Decision and Order. This Order shall talce 
effect on the 11th day after this Decision becomes final. 

Pursuant to the Rules of Practice governing proceedings under ■ 
the Act, this Decision shall become final without further proceed- 
ings thirty-five (35) days after service hereof, unless appealed to the 
Secretary by a party to the proceedings within thirty (80) days 
after service pursuant to sections 1.139 and 1.145 of the JRuIgh of 
Practice (7 CFR 1.139). ' 

Copies hereof shall be served upon the parties. 

[The Decision and Order became final on April 4, 1980, Ed ] 
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state from East Feliciana Parish, Louisiana, to Centreville, Missis- 
sippi. 


CONCLUSIONS 

The respondents having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of this proceeding, such Decision and Order will be 
issued. 


ORDER 

1. The Respondent, James Johnson, is assessed a civil penalty of 
one hundred dollars ($100.00) which shall be payable to the “Treas- 
urer of the United States” by certified check or money order, and 
shall be forwarded to Shewie Kopka Kennedy, Office of the Gener- 
al Counsel, Room 2422 South Bldg., United States Department oj 
Agriculture, Washington, D. C. 20260-1400, within thirty (SO) days 
from the effective date of this order. 

2. The Respondent, Frank Haynes, is assessed a civil penalty of 
one hundred dollars ($100.00) which shall be payable to the “Treas- 
urer of the United States” by certified check or money order, and 
shall be forwarded to Sherrie Kopka Kennedy, Office of the Gener- 
al Counsel, Room 2422 South Bldg., United States Department of 
Agriculture, Washington, D.C., 20250-1400, within thirty (80) days 
from the effective date of this order. 

3. This order shall become effective on the day upon which serv- 
ice of this Order is made upon the Respondents. 


In re: Forrest Burnham D.V.M., A.Q. Docket No. 179. Decided 
April 9, 1986. 

John A Campbell^ Administrative Law Judge 
Jaru for compJainant, 

For respondenfc,/iro 6e, 


CONSENT DECISION 

This proceeding was instituted under the Act of February 2, 
1903, as amended (Act) (21 U.S.C. §§ 111 and 120) by a complain! 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that Forrest Burnham, D.V.M., respondent, 
violated the Act and regulations promulgated thereunder (9 CFB 
§ 71.18. The parties have agreed that this proceeding should be ter- 
minated by entry of the Consent Decision set forth below and have 
agreed to the following stipulations; 



1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegations in the complaint, admits to the Findings of Pact set 
forth below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) AH rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also waives any action against the United States 
Department of Agriculture under the Equal Access to Justice Act 
of 1980 (6 U.S.C. § 504 et seq.) for fees and other expenses incurred 
by the respondent in connection with this proceeding. 

FINDINGS OF FACT 

1. Forrest Burnham, D.V.M, respondent, is an individual whose 
mailing addi'ess is P. O. Box 702, McKinney, Texas 75069. 

2. On or about March 2, 1984, the respondent caused the inter- 
state movement of one cow, which was two years of age or over, 
from McKinney, Texas, to Pueblo, Colorado. 

CONCLUSIONS 

The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of this proceeding, such order and decision will be 
issued. 


ORDER 

The respondent is assessed a civil penalty of three hundred dol- 
lars ($300,00). The i*espondent shall send a certified check or money 
Drder for $300.00 payable to the "Treasurer of the United States," 
bo Jaru Ruley, Office of the General Counsel, Room 2422, South 
Building, United States Department of Agriculture, Washington, D. 
13. 20250-1400, within thirty (30) days from the effective date of this 
jrder. 

This order shall become effective on the day upon which service 
>f this order is made upon the respondent. 
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In re: John Falen, A.Q. Docket No. 193, Decided April H, 198(). 

John A. Campbell, Administrative Law Judge. 

Joseph Pembroke i foi complainant. 

For respondent, pro se. 


CONSENT DECISION 

This proceeding was instituted under the Act of February 2, 
1903, as amended, (Act) (21 U.S.C. §§ 111, 120 and 122) by a com- 
plaint filed by the Administrator of the Animal and Plant Hetiltli 
Inspection Service alleging that John Falen, respondent violated 
the Act and regulations promulgated thereunder (9 CFR §T8.1 el 
seq.). The parties have agreed that this proceeding should be teritii- 
nated by entry of the Consent Decision set forth below and have 
agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent specifically admits that tlie . 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remain injg 
allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) any further procedure; 

(b) any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law or discretion, as well as the reasons or bases 
thereof; 

(c) all rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the "prevailing party" in the pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seq.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 




1. John Falen, is an individual whose mailing address is Box 132 
Orovada, Nevada 89512. 

^-espondent shipped interstate 
Orovada^^evlda^™™ Livestock Exchange, Caldwell, Idaho to 

un °e°®“ber 14, 1984, respondent shipped interstate 

140 adult cattle from Orovada, Nevada to Fort Morgan, Colorado. 



CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of the proceeding, such order and decision will be 
issued. 


ORDER 

The respondents is assessed a civil penalty of five hundred dol- 
lars ($500) which shall be payed in five equal monthly installment 
of one hundred dollars each. Payment shall be to the “Treasurer of 
the United States” by certified check or money order, and shall be 
forwarded to Joseph P. Pembroke, Office of the General Counsel, 
Room 2422, South Building, United States Department of Agricul- 
ture, Washington, D. C. 20250-1400, within thirty (30) days from 
the effective date of this order. 

This order shall become effective on the day this order is served 
upon the respondent. 


In re; Agostinho Camara, A.Q. Docket No. 213. Decided February 
28, 1986. 

William Weber, Administrative Law Judge. 

Sherrie Kennedy, for complainant. 

For respondent, pro se 


DEFAULT DECISION AND ORDER 
PRELIMINARY STATEMENT 

This proceeding was instituted under the Swine Health Protec- 
tion Act (Act) (7 U.S.C. § 3801 et seq,), by a Complaint issued by the 
Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. The Complaint was filed 
with the Hearing Clerk on October 18, 1985. The Complaint alleged 
that Respondent violated section 4 of the Act (7 U.S.C. §3803) and 
section 166.2 of the regulations promulgated thereunder (9 CPR 
§ 166.2). 

Copies of the complaint and the Rules of Practice governing pro- 
ceedings under the Act were served by the Hearing Clerk, by certi- 
fied mail, upon respondent on October 28, 1985. 

Pursuant to section 1.136 of the Rules of Practice (7 CFR § 1.136) 
applicable to this proceeding, Respondent was informed in the 
Complaint and the letter of service that an Answer should be filed 
with the Hearing Clerk within twenty (20) days after service of the 
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Complaint, and that failure to file an answer either denying or oth- 
erwise responding to the allegations in the Complaint and request- 
ing an oral hearing would constitute an admission of such allega- 
tions and a waiver of such hearing. On November 21, 1985, Re- 
spondent was sent, by regular mail, a notice that his Answer had 
not been received by the Hearing Clerk in the allotted time. More 
than twenty (20) days have elapsed since Respondent was served 
with the Complaint in question. Respondent has not filed an 
answer to date. This Decision and Order, therefore, is issued pursu- 
ant to sections 1.136 and 1.139 of the Rules of Practice applicable to 
this proceeding (7 CFR §§ 1.136 and 1.139). 

Accordingly, the material facts alleged in the Complaint, which 
are admitted by Respondent’s failure to file an Answer, are adopt- 
ed and set forth herein as the findings of fact. 

FINDINGS OF FACT 

1. Agostinho Camara, respondent, is an individual whose address 
is 105 George Street, Fall River, Massachusetts 02720 

2. On or about December 12, 1984, the respondent fed garbage to 
swine, in violation of section 4 of the Act (7 U.S.C. § 3803) and sec- 
tion 166.2 of the regulations (9 CFR § 166 2), because the garbage 
was not treated, as required. 

3. On or about February 4, 1985, the respondent fed garbage to 
swine, in violation of section 4 of the Act (7 U.S.C. § 3803) and sec- 
tion 166.2 of the regulations (9 CFR § 166.2), because the garbage 
was not treated, as required. 

4. On or about February 7, 1985, the respondent fed garbage to 
swine, in violation of section 4 of the Act (7 U.S.C. § 3803) and sec- 
tion 166.2 of the regulations (9 CFR § 166.2), because the garbage 
was not treated, as required. 

CONCLUSION 

By reason of the facts in the findings of fact set foi’th above, Re- 
spondent has violated the Act and regulations promulgated there- 
under. Therefore, the following Order is issued. 

ORDER 

Respondent is assessed a civil penalty of one thousand five hun- 
dred dollars [$1,500] ($500.00 per violation) which shall be paid 
within thirty (30) days from the date this Order becomes effective, 
This civil penalty shall be made payable to “Treasurer of the 
United States,” by certified check or money order, and shall be for- 
warded to Sherrie Kopka Kennedy, U.S. Department of Agricul- 



ture, Office of the General Counsel, Room 2422 South Building, 
Washington, D. C. 20250-1400. 

This Order shall have the same force and effect as if entered 
after full hearing and shall be final and effective 35 days after 
service of this Decision and Order upon Respondent, unless there is 
an appeal to the Judicial Officer within 30 days of service pursuant 
to section 1.145 of the Rules of Practice applicable to this proceed- 
ing (7 CFR § 1.145). 

[The Default Decision and Order became final on April 14, 
1986.-Ed.] 


In re; Buck Hummer d/b/a Buck Hummer Trucking and Swift 
Independent Packing Co., A.Q. Docket No. 240. Decided April 
21, 1986. 

Victor W. Palmer, Administrative Law Judge. 

Clement McGovern, for complainant 

Collins P. Whitfield, Chicago, Illinois, for respondents. 

CONSENT DECISION AND ORDER 

This proceeding was instituted under the Act of February 2, 
1903, as amended (Act) (21 U.S.C. Section 111 and Section 120), by a 
complaint filed by the Administrator of the Animal and Plant 
Health Inspection Service alleging that the respondents violated 
the Act and regulations promulgated thereunder (9 CFR Section 
71.1 et seq.). 

Respondents have agreed that this proceeding should be termi- 
nated by entry of the Consent Decision set forth and have agreed 
to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondents admit specifically that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admit nor deny the remaining al- 
legations in the complaint, admit to the Findings of Fact set forth 
below, and waive: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 
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2. Respondents also waive any action against the United States 
Department of Agriculture under the Equal Access to Justice Act 
of 1980 (5 U,S,C, Section 504 et seq.) for fees and other expenses in- 
curred by him in connection with this proceeding. 

FINDINGS OF FACT 

1, Buck Hummer d/b/a Buck Hummer Trucking, herein referred 
to as the respondent, is an individual whose address is Box 198, 
Oxford, Iowa 52322. 

2, Swift Independent Packing Co., herein referred to as the re- 
spondent, is a corporation incorporated under the laws of the State 
of Delaware and qualified to do business in Iowa, and whose agent 
for service is CT Corporation Systems, 2222 Grand Avenue, Des 
Moines, Iowa 60312, 

3, On or about May 13, 1986, the respondents moved seventy-two 
(72) cattle interstate from Rock Island, Illinois, to Des Moines, 
Iowa. 


CONCLUSIONS 

Respondents having admitted the jurisdictional facts and having 
agreed to the provisions set forth in the following Order in dispose 
tion of this proceeding, such Order and Decision will be issued. 

ORDER 

Respondents are assessed a civil penalty of seven hundred and 
fifty dollars ($750.00) which shall be payable to the ‘Treasurer of 
the United States/* by certified check or money order, and which 
shall be forwarded to Clement J. McGovern, Office of the General 
Counsel, Room 2422 South Building, United States Department of 
Agriculture, Washington, D. C. 20250-1400, within thirty (30) days 
from the effective date of this Decision and Order. 

This Decision and Order shall become effective on the day upon 
which service of this order is made upon the respondent. 



In re: King Livestock Company, Inc., Northwest Alabama Live- 
stock Auction, Carl “Dickie” Guier, and Trenton Grain 
Company. A.Q. Docket No. 197. Decided April 22, 1986. 

Victor W Palmer, Administiative Law Judge 
Jam Ruley, for complainant 
For respondents, pro se 

CONSENT DECISION AS TO TRENTON GRAIN COMPANY 

This proceeding was instituted under the Act of February 2, 
1903, as amended, (Act) (21 U.S.C. §§ 111 and 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that Trenton Grain Company, respondent, vio- 
lated the Act and regulations promulgated thereunder (9 CFR 
§ 78.1 et seq.). The parties have agreed that this proceeding should 
be terminated by entry of the Consent Decision set forth below and 
have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent, Trenton Grain Company, 
specifically admits that the Secretary of the United States Depart- 
ment of Agriculture has jurisdiction in this matter, neither admits 
nor denies the remaining allegations in the complaint, admits to 
the Findings of Fact set forth below, and waives: 

(a) any further procedure; 

(b) any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law or discretion, as well as the reasons or bases 
thereof; 

(c) all rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent, Trenton Grain Company, also waives any action 
against the United States Department of Agriculture under the 
Equal Access to Justice Act of 1980 <5 U.S.C. § 504 et seq.) for fees 
and other expenses incurred by the respondent in connection with 
the proceeding. 


FINDINGS OF FACT 

1. Trenton Grain Company, respondent, is a business having its 
principal place of business at E. First Street, Hopkinsville, Ken- 
tucky 42250. 

2, On or about September 11, 1984, the respondent moved inter- 
state a number of cattle from Russellville and Florence, Alabama, 
to Hopkinsville, Kentucky. 
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CONCLUSIONS 

The respondent having admitted the jurisdictional facta nuci 
having agreed to the provisions set forth in the follo^ving OrdcM' in 
disposition of this proceeding, such order and decision wilt 
issued. 


ORDER 

The respondent is assessed a civil penalty of six hundred dolUirs 
($600.00). The respondent shall make payment by sending a cwVy 
Tied check or money order payable to the ^'Treasurer of the United 
States,'" to Jaru Ruley, Office of the General Counsel, Room 2422, 
South Building, United States Department of Agriculture, Wawh* 
ington, D, C. 20250-1400, within thirty (30) days from the effocLive 
date of this order. 

This order shall become effective on the day upon which service 
of this order is made upon respondent. 


In re: Gary Keen, A.Q. Docket No. 214. Decided April 25, I.98f>. 

Ihruthea A /kiker. Administrative Law Judge 

fronda Woods, for complainant 

Joe Kills, CasfeVille, MO, for respondent 




proceeding was instituted under tho 
^<^bruary 2, 1903, as amended (Act) (21 U.S.C. §§ 111 and 

Administrator of the Animal and 
1 lant Health Inspection Service. The complaint alleged that ihn t-A 

(''KTh”! 78^ regulations promulgated thereunder 
I'm L t. 1 “S'-*®* ttat this prooeodC 

Mow ,,„d have agreed 

tor,MH.low,a„d wa“2. ’ «' F‘“=i M 

any further procedure; 

nSgr^nd^oniioL^^^^^^ Proceed- 

iiw'Ufs of fact, law or discretion ac *'®spect to all material 

thereof; discretion, as well as the reasons or bases 



(c) all rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the "prevailing party” in the pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980, 
as amended (5 U.S.C. § 504 et seq.) for fees and other expenses in- 
curred by the respondent in connection with this proceeding. 

FINDINGS OF FACT 

1. Gary Keen, respondent, is an individual whose address is Box 
413, Cassville, Missouri 65625. 

2. On or about January 4, 1985, respondent moved four cows 
from Cassville, Missouri, to Brush, Colorado. The cows had eartag 
identification numbers 43VZB3506, 43VZB3510, 43VZB3617, and 
43VZB3521, and were accompanied by Missouri Official Health 
Certificate No. 490518. 


CONCLUSIONS 

The respondent has admitted the jurisdictional facts and has 
agreed to the provisions set forth in the following order in disposi- 
tion of the proceeding. Therefore, such order will be issued. 

ORDER 

Respondent Gary Keen is assessed a civil penalty of five hundred 
dollars ($500) which shall be payable to the "Treasurer of the 
United States” by certified check or money order, and which shall 
be forwarded to Fronda C. Woods, Office of the General Counsel, 
Room 2422-South Building, United States Department of Agricul- 
ture, Washington, D. C. 20250-1400, within thirty (30) days from 
the effective date of this order. 

This order shall become effective on the day this order is served 
upon the respondent. 
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In re: Rosia Lee Ennes. AWA Docket No. 269. Decided Marcii 3, 
1986. 


Sale of animals without obtaining dealer license — Penalty 

The Judicial Officei reversed Judge Baker’s order, which assessed a suspended $200 
civil penalty against respondent for selling dogs in commeice without a license Tho 
Judicial Officer assessed a penalty of $1,000. Civil penalties under the Act m\ist be 
based on the size of the business, gravity of the violation, the person’s good fnilh, 
and pievious violations. Operating without a license strikes at the heart of the rogu- 
latoiy program. A moderate^sized facility is assessed a more modest penalty than a 
large'Sized facility. Although the Judicial Officer gives great weight to findings of 
ALJ’s because they have the opportunity to see and hear the witnesses testify i tht 
ALJ's finding that respondent did not know that she could not sell her dogs without 
a license during the period her license application was pending is set aside as "hope- 
lessly inci edible." Although there were no previous violations, the numerous viola- 
tions here warrant a severe sanction 

Dorothea A, Baker^ Administrative Law Judge. 

Donald TVacy, for complainant. 

For respondent, pro se. 

Decision by Donald A. Campbell, Judicial Officer, 

DECISION AND ORDER 

This is a disciplinary proceeding under the Animal Welfare Act, 
as amended (7 U.S.C. § 2131 et seq,\ and the regulations and stand- 
ards issued thereunder (9 CFR § 1.1 et seqj On October 11, 1985^ 
Administrative Law Judge Dorothea A. Baker (ALJ) issued an inp 
tial Decision and Order directing respondent to cease and desist 
from selling dogs in commerce without a license and violating the 
Act and regulations, and assessing a suspended civil penalty of 
$ 200 . 

On November 18, 1985, complainant, seeking a $1,000 civil penal- 
ty (with no more than half suspended), appealed to the Judicial Of- 
ficer, to whom final administrative authority has been delegated to 
decide the Department's cases subject to 5 U.S.C, §§ 556 and 557 (7 
CFR § 2.35).^ The case was referred to the Judicial Officer for deci' 
sion on December 21, 1985. 

Based on a careful consideration of the entire record in this case, 

I am assessing a civil penalty of $1,000, The preliminary statement 


* The position of Judicial Officer was established pursuant to the Act of April 4, 
1^40 17 use §§450c-l50g), and Reorganization Plan No 2 of 1953, IS Fed. Reg! 
3219 (19531. reprinted in 5 U S C. app at 1068 (1982) The Department’s present Judi- 
cial Officer was appointed in January 1971, having been involved with the Depart- 
meiit’s regulatory programs since 1949 (including 3 years’ trial litigation; 10 years’ 
appellate litigation relating to appeals from the decisions of the prior Judicial Offi- 
cer. and 8 years as administratoi of the Packers and Stockyards Act regulatory pro- 
gram > ^ 



and findings of fact are taken from the ALJ’s initial decision, 
except that Findings 8, 10, 11, 15, 17, 18, and 20 are omitted, and 
one sentence in Finding 19 is omitted. Additional findings and con- 
clusions by the Judicial Officer follow the ALJ’s preliminary state- 
ment and findings. 

ADMINISTRATIVE LAW JUDGE’S PRELIMINARY STATEMENT AND 

FINDINGS 

This is an administrative proceeding initiated by a Complaint 
filed September 14, 1983, wherein the Respondent was charged 
with having violated the Regulations and Standards (9 CFR 1.1, at 
sag.) issued pursuant to the Animal Welfare Act, as amended (7 
U.S.C. 2131, et seq.), hereinafter sometimes I'eferred to as the Act. 
The Complaint herein avers that the Respondent at all times mate- 
rial herein was unlicensed but was operating as a "dealer” as that 
term is defined in section 2(f) of the Act (7 U.S.C. 2132(f)). 

The Complaint further alleges that between January 1980 and 
April 1983 Respondent on numerous occasions, for compensation, 
sold and offered for transportation in commerce, a total of 383 
dogs, without being licensed as a dealer as required by section 4 of 
the Act (7 U.S.C. 2134). It is further alleged that on the dates of 
November 10, 1979, May 23, 1980, and April 23, 1981, Respondent’s 
facilities were inspected by Animal and Plant Health Inspection 
Service personnel as a prerequisite for obtaining a license and that 
on each such occasion Respondent was notified “that deficiencies 
existed which would preclude licensing.” 

In its Complaint, the Complainant seeks a sanction of a Cease 
and Desist Order and the imposition of a monetary penalty of 
$2500.00, which on brief, it reduces to $1000.00, 

An oral hearing was held on May 23, 1985, in Cassville, Missouri, 
before Administrative Law Judge Dorothea A, Baker. At that time 
the Complainant was represented by Gary C. Shockley, Esquire, 
Office of the General Counsel, United States Department of Agri- 
culture, Washington, D. C. 20250-1400, and the Respondent ap- 
peared pro se. The parties were given the opportunity to file Briefs 
herein. The Complainant filed its Brief on June 21, 1986, and Re- 
spondent, on July 22, 1985. Complainant filed no Reply Brief. 

FINDINGS OP PACT 

1. Rosia Lee Ennes, hereinafter sometimes referred to as the Re- 
spondent, is an individual whose post office address is Route 2, Box 
2001, Seligman, Missouri 65745. 

2. Respondent became licensed as a dealer under the Animal 
Welfare Act for the first time on October 12, 1988. 
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3. The evidence establishes that between January 1980 and April 
1983, Respondent, on numerous occasions, for compensation, sold 
and offered for transportation in commerce between 300 and 400 
dogs, without being licensed as a dealer as required by section 4 of 
the Animal Welfare Act (7 U.S.C. section 2134). 

4. Commencing in October 1979 the Respondent sought to obtain 
a license and filled out an application form therefor together with 
the help of a friend, Mr. Hughes, whose qualifications are set forth 
hereinafter, which application the Respondent testified was sent 
into the Department of Agriculture. However, the Respondent later 
was advised that it was never received. 

5. The Complainant maintains that on November 10, 1979, May 
23, 1980, April 23, 1981, June 3, 1983, and August 16, 1983, Re- 
spondent’s facilities were inspected by Animal and Plant Health 
Inspection Service personnel, as a prerequisite for obtaining a li- 
cense. The Complainant maintains and the evidence does show that 
the Respondent was advised during each of these inspections that 
deficiencies existed that precluded licensing. 

6. The Complainant’s evidence shows that during the period Jan- 
uary 1980 through April 1983, without being licensed, the Respond- 
ent sold approximately 380 dogs, representing a gross remunera- 
tion of $17,882.40 from the sale of such dogs. 

7. However, this represents a gross amount and does not include 
the expenses which would have been incurred in association thei'e- 
with. For instance, one of the witnesses testified that probably for 
the most part expenses would have consumed the greater part of 
the $17,000.00, as well as having consumed, by way of costs of doing 
business, the greater part of $4,000.00, representing gross income 
from Respondent’s business year 1983-84. 

8. [Omitted.] 

9. After Respondent was advised that her first application was 
not received, again, with the help of Mr. Hughes, the Respondent 
submitted a second license application. Thereafter, a number of in- 
spections occurred, referred to as prelicensing inspections, during 
which time the inspectors found alleged deficiencies in the Re- 
spondent’s facility. The first inspection occurred on October 10, 
1979, and was performed by Mr. Boyd. It was indicated thereon 
that: "Will re-inspect in 60 days.’’ The next inspection occurred on 
May 23, 1980, at which time the inspection report referred to "li- 
cense pending.” This inspection was performed by Mr. Sparkman. 
The next inspection after that did not occur until April 28, 1981, 
and this was performed by Mr. Sparkman. Included in that inspec- 
tion report (Complainant’s Exhibit No. 16) is the statement: "Viola- 
tion procedures recommended.” Thereafter, the Respondent’s facili- 



ty was inspected on June 3, 1983, by Mr. Greenwood. On that in- 
spection report where it asks for the date of the last inspection the 
word “NONE” is written. A further inspection took place of 
August 16, 1983, by Mr. Sparkman, at which time Respondent’s fa- 
cility was recommended for license. 

10. [Omitted.] 

11. [Omitted.] 

12. The evidence shows that at a time when she was unlicensed 
the Respondent did sell in commerce 383 dogs, 

13. The evidence further shows that the Respondent made a good 
faith effort to obtain a license. The Respondent did not have the 
ability to understand what was required on the licensing form and 
sought out and obtained the advice of an expei'ienced and profes- 
sional puppy broker, Mr. Hughes. He assisted the Respondent. His 
testimony indicates that he was well acquainted with the Respond- 
ent; that he was aware of the difficulties which she was having 
with the alleged deficiencies; that he believed the dogs or puppies 
which he obtained from her facility were among the most healthy 
and well-kept puppies that he knew of; that the Respondent kept 
very good records; and that he believed that much of the difficulty 
in this case could have been precluded had different judgmental 
factors been obtained. 

14. A most credible witness, and one who was called by the Com- 
plainant, was Mr. James C. Hughes, a wholesale Puppy Broker for 
approximately 30 years and who sold dogs as a wholesale broker 
throughout the United States, Canada and Puerto Rico. He had 
known the Respondent for approximately 15 years. Mr. Hughes 
was the current Vice President of the Mid-West Professional Pet 
Distributors Incorporated, headquartered in Kansas City. Said or- 
ganization is a nation-wide organization of breeders and brokers 
across the nation. Mr. Hughes was on the Board of Directors and 
he was a past President. Mr. Hughes has been regarded by the 
Judge as a most credible witness and his testimony reflects experi- 
ence and knowledge in the area of breeding and selling puppies. He 
testified with respect to the next to the last inspection, where the 
alleged deficiency related to the fact that one of the little puppies 
had chewed a corner of his holding box and that the corner did not 
have the proper paint or varnish on it. It was Mr. Hughes’ opinion 
that this was a minuscule deficiency and was simply something 
that, if it had to be remedied, could easily have been corrected. 

15. [Omitted.] 

16. The Government adduced three witnesses whose testimony 
related to the alleged lack of personnel and resources in order to 
carry out their functions and the alleged difficulty which the De- 



544 


ANIMAL WELFARE ACT 
Volume 46 Number 2 


partment was having with the State of Missouri, particularly tlw 
southeastern section with respect to unlicensed dealers. 

17. [Omitted.] 

18. [Omitted.] 

19. The selling in commerce of the 380 puppies from January 
1980 through April 1983 was a violation of the Act- . . . 

20. [Omitted.] 

ADDITIONAL FINDINGS OF FACT BY THE JUDICIAL OFFICER 


21. On May 23, 1980, Mr. Sparkman, one of complainant’s animal 
health technicians, found deficiencies in respondent’s facilitje^ 
which precluded licensing. He discussed the deficiencies with hot 
and told her that she should not sell dogs wholesale until she wai 
licensed. He told her to contact him for a reinspection when tlu 
deficiencies were corrected, but she failed to do so. (Tr. 83-86; CJ 
15) 


22 On April 23, 1981, Mr. Sparkman returned to respondent's 
premises on his own initiative. Respondent advised him that defi- 
ciences still existed and would not permit him to make an inspec- 
tion. Mr. Sparkman advised I'espondent that charges might be initi- 
ated against her for not permitting the inspection, and because she 
was selling animals without a license. He again advised her not to 
sell animals wholesale, and told her to contact him when the defi- 
ciencies were corrected. Respondent failed to contact Mr, Spark- 
man. (Tr. 85-87; CX 16). 

23. On July 1, 1981, respondent was interviewed by Mr, 
McFatber, one of complainant’s compliance officers. He warned her 
not to make any further wholesale sales without a dealer’s license 
(Tr, 27-28, (54, 67, 77; CX 13B) 

24 On June 3, 1983, Dr. Greenwood, Mr. Sparkman’s supervisor, 
inspected respondent’s facilities and found deficiencies that pre- 
cluded licensing (Tr. 88-90; CX 17), 

2:). On August 16, 1983, Mr. Sparkman again inspected respond- 
ent s facilities and found a deficiency that precluded licensing. He 
again told her not to sell wholesale until she was licensed, and re- 

yi-fcxTs)'* deficiency was corrected. (Tr. 


tac ed Mr. Sparkman to obtain a reinspection. He inspected the fa- 

52 cx'l’sf 



CONCLUSIONS BY THE JUDICIAL OFFICER 


The undisputed evidence shows that respondent acted as a dealer 
Detween January 1980 and April 1983, as charged in the complaint. 
The Act defines the term dealer as follows (7 U.S.C, § 2132(0): 

(0 The term “dealer^’ means any person who, in com- 
merce, for compensation or profit, delivers for transporta- 
tion, or transports, except as a carrier, buys, or sells, or ne- 
gotiates the purchase or sale of, (1) any dog or other 
animal whether alive or dead for research, teaching, exhi- 
bition, or use as a pet, or (2) any dog for hunting, security, 
or breeding purposes, except that this term does not in- 
clude— 

(i) a retail pet store except such store which 
sells any animals to a research facility, an exhibi- 
tor, or a dealer; or 

(ii) any person who does not sell, or negotiate 
the purchase or sale of any wild animal, dog, or 
cat, and who derives no more than $500 gross 
income from the sale of other animals during any 
calendar year. 

It is unlawful to act as a dealer without a license from the Secre- 
tary. Specifically, the Act provides (7 U.S.C. § 2134): 

§ 2134. Valid license for dealers and exhibitors required 

No dealer or exhibitor shall sell or offer to sell or trans- 
port or offer for transportation, in commerce, to any re- 
search facility or for exhibition or for use as a pet any 
animal, or buy, sell, offer to buy or sell, transport or offer 
for transportation, in commerce, to or from another dealer 
or exhibitor under this chapter any animals, unless and 
until such dealer or exhibitor shall have obtained a license 
from the Secretary and such license shall not have been 
suspended or revoked. 

The Act authorizes the Secretary to assess a civil penalty of 
$1,000 for each violation. The Act provides (7 U.S.C. § 2149(b)): 

(b) Civil penalties for violation of any section, eta; sepa- 
rate offenses; notice and hearing; appeal; consider^ 
ations in assessing penalty; compromise of penalty; 
civil action by Attorney General for failure to pay pen- 
alty; district court jurisdiction; failure to obey cease 
and desist order 
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Any dealer . . . that violates any provision of this chap* 
ter, or any rule, regulation, or standard promulgated by 
the Secretary thereunder, may be assessed a civil penalty 
by the Secretary of not more than $1,000 for each such vio- 
lation, and the Secretary may also make an order that 
such person shall cease and desist from continuing such 
violation. Each violation and each day during which viola- 
tion continues shall be a separate offense. . . . The Secre- 
tary shall give due consideration to the appropriateness of 
the penalty with respect to the size of the business of the 
person involved, the gravity of the violation, the person’s 
good faith, and the history of previous violations. Any such 
civil penalty may be compromised by the Secretary. 


With respect to the first criterion specified by the Act, viji., "ft 
size of the business of the person involved,” respondent keeps abt, 
30 to 35 dogs in her kennel, which is a “moderate-sized facilUy 
(Tr. 95). Accordingly, a more modest civil penalty is appropria!< 
than would be assessed against a large-sized facility. 

With respect to the second criterion, "the gravity of the viok 
tion,” the record here shows that respondent made hundreds e 
sales without a license over a 40-month period, in violation of th 
Act. The violations proved in this case, operating as a dealer wifb 
out a license, strike at the very heart of the regulatory program 
mandated by Congress in the Animal Welfare Act. See H.R. Coni 
Rep. No. 1848, 89th Cong., 2d Sess., reprinted in 1966 U.S. CcHfe 
Cong. Ad. News 2685, 2649, If unlicensed dealers were allowed If 
operate without fear of serious consequences, the regulatory pro- 
gram could not long survive. The number of sales and extended 
period of the violations are further aggravating factors. Responder! 
was licensed as soon as she demonstrated compliance; her uiili 
wnsea sales prior to that time constitute grave violations of thf 
ima Welfare Act that warrant a more severe sanction than thal 
requested by complainant. 


The third factor to be considered is respondent’s “good faith.” Al- 
mivJ presented her efforts to obtain a license as a 

iga mg actor, her efforts in fact demonstrate her knowledge of 
the requirements of the Act. 

did not know that she could nol 
* Period her license application was pending 
Specifically, the ALT found (Initial Decision at 4, 8, 9); 


wf!* Complainant maintains that the Re- 
po ent denies this and was under the belief that 
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she could continue operating while her application for li- 
cense was pending. The Respondent indicated that the first 
notice which she received and which she understood was 
in 1983 and that thereafter from May 1983 she did not sell 
any puppies until the time she became licensed. 

* ♦ * * + S|c * 

16. Respondent denies she was given “warnings” — her 
belief was that each time an inspector came, she would 
have additional things to correct. And, in her Brief she 
contests the fact that Inspector McFather ever talked to 
her on the occasion to which he testified. He may have 
talked to her daughter. 

Based upon an evaluation of the entire record herein, 
the most pei’suasive evidence is to the effect that Mr. 
Danny McFather, Compliance Officer, who allegedly made 
an inspection of her facility on July 1, 1981, did not give 
her the warnings, or explanations, as contended by the 
Complainant. The Respondent refutes on Brief and at the 
hearing (Tr. 64, 74) that she ever saw this inspector on 
July 1, 1981. Also, the witness's (Mr. McFather) recollec- 
tion concerning this alleged inspection was premised solely 
upon his interview log which he had reviewed the morning 
of the hearing. He possessed no independent recollection of 
the inspection nor any of the details relating to same. Al- 
though the witness was given to testifying as to what 
“standard procedure” was involved, nevertheless, his un- 
certainty relative to this inspection gives credence to the 
contention of the Respondent that she did not see nor talk 
to Mr. McFather on July 1, 1981. 

* ♦ t * * * * 

17. Although there is conflicting testimony as to what 
the various inspectors told Mrs. Ennes, the more persua- 
sive evidence and based upon her credibility I am finding 
that she either was not told or she did not understand that 
while her license was pending she could not sell dogs. Mrs. 
Ennes testified, and I believe her, that she was under the 
impression that inasmuch as she had a license pending she 
could sell the dogs as long as she was making an effort to 
bring her facility up to the standards required by the in- 
spectors. 



18. Furthermore, Mr. Hughes corroborated her under- 
standing of the situation. 

It is the consistent practice of the Judicial Officer to give grca 
weight to the findings by Administrative Law Judges since tluj 
have the opportunity to see and hear the witnesses testify.'* Howc-t 
er, findings of fact, even when based on the ALJ’s determination & 
to the credibility of witnesses, may be set aside if they arc “hopt 
lessly incredible,” Fairbank v, Hardin, 429 F.2d 264, 268 (Oth Cir.l 
cert, denied, 400 U.S. 943 (1970). In the present case, I find thi 
AU’s findings that respondent did not know that she was viototinj 
the law by selling dogs wholesale while her license application w& 
pending “hopelessly incredible.” 

Mr. Sparkman, one of complainant's animal health technicinns 
who inspected respondent’s facilities, testified that he told respond- 
ent on three occasions that she could not sell animals wliolesal« 
until she received her license. Mr. Sparkman testified with respect 
to his May 23, 1980, inspection (Tr, 84-85); 

Q. Did you have occasion on that visit to discuss licens- 
ing requirements with Mrs. Ennes? 

A. Yes, I did. I' indicated to her the need for her to cor- 
rect these deficiencies and that in order to be licensed she 
would need to correct those, and I mentioned to her tliat 
she should not sell wholesale until she was licensed, 

Mr. Sparkman further testified with respect to his attempt to in- 
spect respondent’s facilities on April 23, 1981 (Tr. 86-88): 

The Witness: . . . And [I] also mentioned to her that 
possibly violation charges might be initiated because she 
wouldn’t allow me to make the inspection and because sho 
was selling animals. 


Q. NoWj Mr. Sparkman, when you left after your visit of 
April 23, 1981, again sir, what was your understanding 
with Mrs, Ennes about when you would be back? 


== E.g, In rs King Meat Packing Co., 40 Agric. Dec. 552, 668 (1981); In re 7'horatott. 
38 Agnc. Dec. W25, 1426-28 (remand order), final deemon, 38 Agric. Dec. 1539 
(1979) (affirming Judge Baker’s dismissal of complaint where she accepted the le,sli 
niony of respondent’s wife, respondent’s employee, and respondent’s “rcol good 
friend over t)wt of three disinterested USDA veterinarians); In re Unionvillo Safes 
Co., 38 Agnc. Dec. 1207, 1M8-09 (1979) (remand order); In re National Beef Packing 
Co , 86 Agnc Dec 1722, 1736 (1977), a//V. 605 P.2d (lOth Cir 1979). 



A. I told her again that she should not sell wholesale 
and if she got it, even at that point, if she got it in compli- 
ance that she could contact me, she should contact me. 

Mr. Sparkman testified with respect to his inspection of respond- 
ent’s facilities on August 16, 1983 (Tr. 92): 

A. She had another deficiency, as indicated on the 
report. I indicated that when she corrected this and if 
there wasn’t no other deficiencies on a return trip, that we 
could license her and that she still should not sell whole- 
sale until she was licensed. And to my knowledge, she un- 
derstood that. 

In addition, Mr. McFather, a Compliance Officer for complain- 
ant, testified that he interviewed respondent on July 1, 1981, and 
warned her not to make any further wholesale sales without a 
dealer’s license. He testified (Tr. 27-28, 64, 67, 77): 

Q. And what did you do when you visited Mrs. Ennea in 
1981? 

A. Well, when I firat arrived, I introduced myself, I in- 
formed Mrs. Ennes as to the nature of my visit and I ex- 
plained to her her rights under the Miranda Rule. 

Q. Was it customary to give Miranda Warnings at that 
time? 

A. Yes, it was. 

Q. And, then, what did you discuss with Mrs. Ennes? 

A. Her sales of dogs. 

Q. Did you discuss with her the requirements of the 
Animal Welfare Act in any way? 

A. Yes, sir, I did. 

Q. Did you discuss the licensing requirements with her? 

A. I did. 

Q. Was Mrs. Ennes aware of these requirements, or was 
this the first time she’d heard of it? 

A. She told me that she was aware that she was re- 
quired to have a license, a dealer’s license, to sell dogs 
wholesale. 



The Witness: Again, I have to go by what would be 
standard procedure and what I have written on my inter- 
view log. 

Judge Baker: Do you have any independent recollection 
of what occurred? 

The Witness: I do remember going there and discussing 
with Miss Ennes her sales, warning her against not 
making any further sales. 

* 4 ; 4 * 


The Witness: As I left Mrs. Ennes’ residence, I drove 
down the road just a short distance and I stopped and re- 
corded the information which was later typed on an inter- 
view log, which I signed. 

» ♦ ♦ ♦ ♦ * 


Judge Baker: Do you have any other questions, Mrs. 
Ennes? 

Mrs. Ennes: I don’t guess. I just never talked to him. 

The Witness: Your Honor? 

Judge Baker: Mr. McFather? 

The Witness: I’d like to make a comment that more 
than likely at the time I was there, I was wearing a cap 
and also I may not have had a mustache at that time. 

Judge Baker: Could you borrow somebody’s cap? Did 
you recognize Mrs. Ennes, Mr. McFather? 

The Witness: Yes, I did. 

Mr. McFather’s interview log, which was referred to in his testi- 
mony, states (CX 13B): 

After identifying myself and stating the nature of my 
visit, I explained to Mrs. Ennes her rights under the Mi- 
randa Rule. Mrs. Ennes stated she sold puppies to individ- 
uals and did not know what they did with them nor was it 
her concern. She did know that selling dogs wholesale 
without a dealer’s license was a violation of the Animal 
Welfare Act and regulations. Her breeding stock consisted 
of approximately 30 bitches and several males. She would 



like to have her kennel licensed but could not afford to fix 
it up to meet the requirements. 

The ALJ’s view as to respondent’s lack of knowledge would be 
destroyed if she received and understood any one of the four warn- 
ings referred to by Mr. Sparkman and Mr. McFather. The evidence 
set forth above comes from two disinterested government employ- 
ees who would have no apparent motive for giving false testimony. 
Respondent, on the other hand, had a clear motive for being less 
than candid. Moreover, her testimony as to her lack of knowledge, 
when carefully analyzed, is quite weak. It strongly suggests that 
she knew that it was unlawful to sell dogs without a license to a 
wholesale broker, but she did not believe that complainant would 
bother to prosecute her for violations while her license application 
was pending. Specifically, she testified (Tr. 155-61, 170; emphasis 
added); 

Q. Did you make any calls to inquire about the status of 
your license? 

A. No, I sure didn’t. As far as me making no calls, no, I 
didn't. I took it as, when I filled it out, they would come 
back and inspect me. Maybe I didn’t understand. Just like 
Sparkman, I thought as long as I was trying to do these 
things that they told me to do, I didn’t know that I would 
be prosecuted if I would go ahead and sell my dogs. 

Because I told him, and he will verify it, that I told 
him that was the only way I had of doing this work on 
this. I’d sell some puppies. Then I would proceed to go on 
with — my money went right back into them. 


. . . But then, like I said, in May of '83, May the 3rd 
of 1983. 1 have the letter. And here is the letter. They noti- 
fied me— you can read the letter — that I had been selling 
without a license, and if I continued to sell the dogs with- 
out the license, I would be prosecuted. That was the first 
that I knew that I would be prosecuted, was May the 5th of 
19 and 83. 

The Witness: , . . They sent me some literature [in 
May 1983], Well, it was a book, a couple of books came 
with this altogether. And it was certified, I signed for it, It 



was a certified letter. And that is the first I knew that 
would be prosecuted and then 1 didn 't sell no more. . . > 

But I still didn’t get this until ’83. And that’s the 
time I knew — I thought as long as I was working on i 
kennel — that was what I was led to believe. As long 
was doing and trying to do, that I could go ahead and s< 
And I had to do the kennel as my money permitted 
mean, I had no other choice or else — and there was no vt 
I could feed the dogs. 

Q. (By Judge Baker) Did Mr. Boyd know that you wi 
selling dogs? 

A. Yes. I told him I was. 

Q. Did Mr. Sparkman know you were selling dogs? 

A, Yes. Yes. 

Q. Did Mr. Greenwood know you were selling dogs? 

A. Yes, I told them. They asked me who I was sellinj 
and I told them. I told them I was selling to Jim Hug'! 
except a few that I have — I still sell a few out the dooj 
somebody calls me. I don’t advertise for them but if t 
do, if I don’t have the puppy booked, I will sell it out 
door. In fact, I probably could sell more of them out 
door if I had advertised them but I didn’t. I didn’t feel 1 
anything I was doing was wrong. 

Q, Do you want to continue? 

A. Well, other than that, that is all I know. And afte 
got this letter, then I didn’t sell no more puppies. I j 
quit bi'eeding them until I could go ahead and get my 
cense. . . . 

* ♦ ♦ ^ t ic 


And then in September is when I got this deal hi 
that I was being prosecuted. After, in May. And here it 

Q. And you are referring to the Complaint? 

A. Yes, that is the first letter I got. And that is the fi 
thing. This letter here is the first thing I got that I woi 
be prosecuted. The first citation or anything that anybc 
told me. I thought as long as I was fixing my kennel, tl 



D.K. They didn ’l tell me that I would be prosecuted 
dd had sold those puppies. 

wasn’t fixing my kennel, you know. But I thought 
as I was doing like they told me to do — 

♦ ♦ % ^ t ♦ 

e Baker; Is there anything else you would like to 
t in this case in this matter? 

Ennes: No, I do know I asked Mr, Sparkman about 
puppies out the door if I didn’t have a license, at 
ne I got this letter [in May 1983], And, you know, if I 
sell them out the door. And he said I could. From my 
you know. And that is the only way I had to sell 
And he told me that it was O.K to do that. But I 
>uldn’t sell them to a broker until I got my license, 
vas after I got this letter, 

h respondent did, at times, state that she thought that it 
it to sell dogs without a license, she stated more frequent^ 
le thought she would not be prosecuted for selling dogs 
license. The ALJ found that respondent's testimony was 
:ed by Mr. Hughes, But it is only this latter aspect of her 
, in this respect, that was corroborated by Mr. Hughes— » 
she thought she would not be prosecuted for selling dogs 
license while her license application was pending. Specif- 
Hughes testified (Tr, 21-23, 128, 136; emphasis added): 

e Witness: ... I think she's an honest and forth- 
woman that wouldn’t purposely violate the law. I 
i that she has been somewhat misled to the fact that 
e all around her are doing the same thing she has 
and there^s a laxity in Animal Welfare for licensing 
so it led her into a false sense of security, you might 
that nothing was going to happen about this. 

At the time she realized the seriousness of it, she start- 
ying to get a license [in 1979]. At the time she applied 
X license, when they come out and inspected her, she 
I to clean up her kennel as well as possible. The De- 
ment didn’t come back to re-examine her at the time 
^ were supposed to and the things that she had done 
deteriorated over a nine or ten-month period until she 
to do it over again. It just was a comedy of errors, you 
ht say, in this thing, that had the Department re^in- 
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spected her the way they have other people, she would 
have got the license many years ago. 

* « * 4s ♦ 4' 

Judge Baker: Very well. Mr, Hughes, you have an <)F)in- 
ion as to the desire or the manifestation of the Respoiul- 
ent, Mrs. Ennes’ desire to comply with the law? Do you l)e- 
lieve that she wishes to comply with the law, if she knowH 
what it is? 

The Witness: Yes, I really do. In fact, she has comijlied 
with the law now in the past year. And in defense of Mrs. 
Ennes, in all the time she was not licensed, her facility 
was usually equal to that of other ones that I visited that 
were licensed. She would have minor discrepancies in dif- 
ferent places. But she’s an honest woman, I believe. 

* * * 4c it« 


It is kind of customary with most breeders when they 
apply for this license, that as long as they are working on 
it, these sort of actions are not instigated. And I probably 
was somewhat at fault in giving her false advice because / 
told her as long as she continued to try to cooperate that 
this action would not be initiated against her 

There were several other people that this same action 
was initiated again, one being June Parks, which you had 
a check mixed in with her stuff today. But several of lhc\4o 
people that action could have been initiated against, wore 
not once they applied for a license past, and received their 
license. 




* * 4 < 


. . . This lady has not tried to avoid the Laws. Sho 
has been there since 1979, trying to get a license. 


Our contention is that had the inspections been clone 
at the time that they should have been done, she would 
have been in compliance. And they weren’t done until 7-K- 
9-10 months later. At which time, the paints and tlic 
cleanup, and the cutting the weeds and fixing the wire, 
had deteriorated again. 


• evidence in this case, I find the ALJ’s find- 

ings that respondent did not know that it was unlawful to sell dogs 



vvithout a license while her license application was pending "hope- 
lessly incredible.” I infer that she was fully aware of the require- 
^Tients of the Act, and that she knowingly and intentionally contin- 
t^ed to violate the Act by selling dogs wholesale without a license 
c>n the mistaken belief that the Department would not “prosecute” 
laer for such violations. Accordingly, her violations were not com- 
jrnitted in good faith but, rather, were knowingly and intentionally 
(Committed in violation of the Animal Welfare Act. 

Mr. Hughes’ view that respondent’s facilities would have been 
approved much earlier if the inspections had occurred before condi- 
tions “deteriorated again” (Tr. 136) is not a mitigating circum- 
stance. The delay in the inspections was caused by respondent’s 
failure to contact Mr. Sparkman, as he repeatedly told her to do 
CFindings 21-26). Furthermore, the purpose of a pre-license inspec- 
tion is to determine if an applicant can maintain minimal stand- 
£xrda of cleanliness at all times', not whether on one day the place 
can be clean. Respondent's argument that “the paints and the 
cleanup, and the cutting the weeds and fixing the wire, had dete- 
I'iorated again” (ALJ’s Decision at 5) is an admission that she was 
properly not licensed, not a mitigating factor. (The situation may 
liave been different if respondent ceased operations because she 
could not get a license and therefore her facility deteriorated; but, 
on the contrary, respondent continued to operate and sell dogs 
vvithout a license in violation of the Act.) 

The last of the criteria to be considered is the “history of previ- 
ous violations.” Although there were no previous violations, the 
hundreds of violations proven here are enough in themselves to 
warrant a severe sanction. 

Considering the statutory criteria for determining sanctions 
under the Animal Welfare Act, a civil penalty of $2,600, as origi- 
nally requested in the complaint, would have been very modest for 
the hundreds of deliberate and serious violations involved here. 
Complainant’s recommendation after the hearing for a civil penal- 
ty of only $1,000 is too modest, and complainant's latest recommen- 
elation on appeal (interposing no objection to suspension of half of a 
$1,000 civil penalty based on respondent's ability to pay) is far too 
modest to be acceptable.® However, in deference to the administra- 
tive recommendation, I will assess a civil penalty of only $1,000 in 


® The statute permits the Secretary to compromise the civil penalty if respondent 
cannot afford to pay it (7 U.S.C. § 2149(b)). Accordingly, there is no need to take abil- 
ity to pay into consideration when assessing the civil penalty. 
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this case, although a greater civil penalty would havo h 
sessed if complainant had so requested/^ 

For the foregoing reasons, the following order should be 

ORDER 

Respondent is assessed a civil penalty of $1,000, which s 
paid not later than the 90th day after service of this order h 
fled check or money order, made payable to the United 
Treasury and sent to Donald A. Tracy, United States Dopn 
of Agriculture, Office of the General Counsel, Room 20 h 
Building, Washington, D.C* 20250. 

Respondent, her agents, employees, successors and assigns, 
directly or indirectly, or through any corporation, partn 
trust or other device whatsoever, shall cease and desist from 
dogs in commerce in violation of 7 U.S.C. § 2134. 

The cease and desist provisions of this order shall beconn 
tive on the day after service of this order on respondent, 


In re: Dean Paul. AWA Docket No. 360. Decided March () 

Sale of guinea pigs without license— Refusing to allow in.speotioii of I 
premises— Penalty. 

The Judicial Officer affirmed Chief Judge Campbell’s order assessing .flJtX 
penalty and a cease and desist order because respondent sold guinea pigH wi 
license and refused to permit an inspection of his promises Failure to 
answer within 20 days constitutes an admission of the allegations in the coi 
and a waiver of hearing A document is not filed with the Hearing Clerk 
reaches the Hearing Clerk Respondent has shown no basis for sotting oHide 
fault decision here It is unlawful to act as a dealer without n licenso uiul to 
to permit on inspection. Respondent cannot present new facts for the first t 
appeal Agencies should be free to fashion rules of procedure to enable tliom 
charge their multitudinous duties. Respondent’s oral statement that ho tiici n< 

to file an annual report and pay the renewal license fee did not aiitoinaticiii 
Tunate nis license. 


“Ssrh"::r (iSori* 



John A, Campbelly Administrative Law Judge. 

Kevin F Meckus, for complainant. 

For lespondent, pro se 

Decision by Donald A. Campbell, Judicial Officer. 

DECISION AND ORDER 

This is a disciplinary proceeding under the Animal Welfare Act, 
as amended (7 U.S.C. § 2131 et seq.), and the regulations and stand- 
ards issued thereunder (9 CFR § 1.1 et seq.). On December 3, 1985, 
Chief Administrative La\v Judge John A. Campbell (AU) issued an 
initial Decision and Order directing respondent to cease and desist 
from violating the Act and regulations, and assessing a civil penal- 
ty of $3,000, because respondent sold guinea pigs without a license 
and refused to permit an inspection of his premises. 

On January 10, 1986, respondent appealed to the Judicial Officer, 
to whom final administrative authority has been delegated to 
decide the Department’s cases subject to 5 U.S.C. §§ 556 and 557 (7 
CFR § 2.35).^ The case was referred to the Judicial Officer for deci- 
sion on February 6, 1986. 

Oral argument before the Judicial Officer, which is discretionary 
(7 CFR § 1.145(d)), was requested by respondent, but is denied inas- 
much as the issues are not difficult and oral argument would seem 
to serve no useful purpose. 

Based upon a careful consideration of the record, the initial Deci- 
sion and Order is adopted as the final Decision and Order in this 
case, except that a few minor changes are made in the order. Addi- 
tional conclusions by the Judicial Officer follow the ALJ’s conclu- 
sions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 

This is a proceeding under the Animal Welfare Act, as amended 
(7 U.S.C. 2131 et seq.), hereinafter referred to as the “Act,” and the 
regulations and standards issued thereunder (9 CFR 1.1 et seq). A 
complaint issued by the Adminstrator of the Animal and Plant 
Health Inspection Service in accordance with the applicable Rules 


^ The position of Judicial Officer was established pursuant to the Act of April d, 
1940 (7 U.S.C, §§ 450c“-460g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 
3219 (19B3), reprinted in 5 U S.C app. at 1068 (1982). The Department's present Judi- 
cial Officer was appointed in January 1971, having been involved with the Depart- 
ment’s regulatory programs since 1949 (including 3 years’ trial litigation; 10 yeaia’ 
appellate litigation relating to appeals from the decisions of the prior Judicial Offi- 
cer; and 8 years as administrator of the Packers and Stockyards Act regulatory pro- 
gram). 



of Pmtte woo duly served upon the Itepondent 0 Op. 

'■'Sondeufe Wlure to file an --- 
plaint allegations within the tune ®P® , complainl . 

tutes an admission of the facte a g m^gj-efore, this ix- 
waiver of hearing (7 CFR l.l36(a . actke . 

and Order is entered according to the Rules 

1.139). 

findings of FAGT 

1. Dean Dnnl, hereinafter --eterred to M 
vidual whose mailing address is RFO > 

Wisconsin 54217. ,.«o Uofansed under Ih 

2. Until January 15, 1986, respondent was licens 

as a Class A dealer. a,— 77 was isstr 

3. At the time respondent’s license No. 35-A y 

November 14, 1983, respondent received a ° ^ ter Ac 
and standards contained in Title 9, Chapter , 

Code of Federal Regulations and agreed to comply w 

tions and standards. . , • ^ iWolfare U = 

4, On January 15. 1985. respondent’s Animal 
Number 35-A-77 was officially terminated (i. 

the annual report and license fee required by unws' 

6. Respondent has been found to be in violation ^ u 

a. On January 23, 1985, respondent sold and s ipp .y, 
pigs to a research facility without an effective Anima „ 
cense in violation of Section 4 of the Animal Welfare c , 

b. On February 5, 1985, respondent sold and 
pigs to a research facility without an effective Animal e ' 
cense in violation of Section 4 of the Animal Welfare Ac , 

2134. . . 

c. On January 9, 1985, respondent refused to permit i- ^ 
ard Berte and Robert Schmoil of the U.S. Department of gn-' 
ture, Animal and Plant Health Inspection Service, to condut ^ 
inspection of respondent's premises during ordinary business n^. 
in violation of the Animal Welfare Act, 7 U.S.C. 2146(a), 
regulations promulgated thereunder, 9 CFR § 2.126 (1985). 

The violations set forth herein warrant the sanctions authors 
tVift (7 TT ftP. 91ACifnl folio’#'- 



DEAN PAUL 
Volume 46 Number 2 


559 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 

Under the Department's rules of practice governing formal adju- 
catory administrative proceedings instituted by the Secretary, a 
•apondent's failure to file an answer with the Hearing Clerk 
ithin 20 days after service of the complaint constitutes an admis- 
tjn of the allegations in the complaint and a waiver of hearing, 
jecifically, the rules of practice provide (7 CFR §§ 1.136(a)-(c), 
39): 

§ 1.136 Answer, 

(a) Filing and service. Within 20 days after the service of 
the complaint . . . the respondent shall file with the 
Hearing Clerk an answer signed by the respondent or the 
attorney of record in the proceeding. . . . 

(b) Contents. The answer shall: (1) Clearly admit, deny, 
or explain each of the allegations of the Complaint and 
shall clearly set forth any defense asserted by the respond- 
ent; or 

(2) State that the respondent admits all the facts alleged 
in the complaint; or 

(3) State that the respondent admits the jurisdictional al- 
legations of the complaint and neither admits nor denies 
the remaining allegations and consents to the issuance of 
an order without further procedure. 

(c) Default. Failure to file an answer within the time 
provided under § 1.136(a) shall be deemed, for purposes of 
the proceeding, an admission of the allegations in the 
Complaint, and failure to deny or otherwise respond to an 
allegation of the Complaint shall be deemed, for purposes 
of the proceeding, an admission of said allegation, unless 
the parties have agreed to a consent decision prusuant to 
§ 1.138. 

§ 1.139 Procedure upon failure to file an answer or admis- 
sion of facts. 

The failure to file an answer, or the admission by the 
answer of all the material allegations of fact contained in 
the complaint, shall constitute a waiver of hearing. Upon 
such admission or failure to file, complainant shall file a 
proposed decision, along with a motion for the adoption 
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thereof, both of which shall be served upon the respondent 
by the Hearing Clerk. 

Within 20 days after service of such motion and pro- 
posed decision, the respondent may file with the Hearing 
Clerk objections thereto. If the Judge finds that meritori- 
ous objections have been filed, complainant’s Motion shall 
be denied with supporting reasons. If meritorious objec- 
tions are not filed, the Judge shall issue a decision without 
further procedure or hearing. 

The rules of practice expressly state the obvious fact that on; 
document is not “filed with the Hearing Clerk” until it “roaches' 
the Hearing Clerk (unless it is filed with the ALJ in appropriali 
circumstances). Specifically, the rules provide (7 CPR § 1, 147(a), (dt 

§ 1.147 Filing; service; extensions of time; and computa- 
tion of time. 

(a) Filing; number of copies. . . . Any document or paper 
required or authorized under the rules in this part to bo 
filed with the Hearing Clerk shall, during the course of an 
oral hearing, be filed with the Judge. 

t * + He >t! 


(d) Effective date of filing. Any document or paper re- 
quired or authorized under the rules in this part to bo 
filed shall be deemed to be filed at the time when it 
reaches the Hearing Clerk; or, if authorized to be filed 
with another officer or employee of the Department it 
shall be deemed to be filed at the time when it reaches 
such officer or employee. 

The complaint in this case contained allegations identical lo 
Findings 1-4 and paragraphs (a), (b) and (c) of Finding 5, supra, and 
advised respondent that complainant was seeking a $3,000 civil 
penalty and a cease and desist order. The complaint advised re 
spondent that an answer must be filed with the Hearing Clerk 
within 20 days, as follows (Complaint at 2-3): 

WHEREFORE, in accordance with the Rules of Practice, 
this complaint shall be served upon respondent. Respond- 
ent is hereby afforded an opportunity to submit a written 
answer to the allegations set forth herein and to request 
an oral hearing on such allegations according to the Rules 
of Practice (7 CFR §§ 1.136, 1.141). Any such answer and/ 
or request must be filed with the Hearing Clerk, U.S. De- 
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partment of Agriculture, Washington, DC. 20250, within 
20 days of the service of this complaint. 

In addition, the letter from the Hearing Clerk serving a copy of 
the complaint on respondent expressly advised respondent of the 
effect of failure to file an answer with the Hearing Clerk within 20 
days. The letter states: 

In accordance with the rules of practice governing proceed- 
ings under the Act, a copy of which is enclosed, you will 
have 20 days from the receipt of this letter within which 
to file with the Hearing Clerk an original and three copies 
of your answer. Your answer should contain a definite 
statement of the facts which constitute the grounds of de- 
fense, and should specifically admit, deny or explain each 
of the allegations of the complaint. Failure to file an 
answer to or plead specifically to any allegation of the 
complaint shall constitute an admission of such allegation. 

Within the same time allowed for the filing of your 
answer, you may, if you wish, request an oral hearing, 
Failure to file such a request will constitute a waiver, on 
your part, of oral hearing. 

The return receipt card shows that respondent was served with a 
copy of the complaint on September 25, 1985. Respondent's answer 
was, therefore, required to be filed with the Hearing Clerk by Octo- 
ber 15, 1986. Instead, respondent's answer dated October 15, 1985 
(the date it was required to be filed with the Hearing Clerk), was 
not received by the Hearing Clerk until October 21, 1985. Since re- 
spondent failed to file an answer within the specified time period, 
the default Decision and Order was properly issued in this case. Al- 
though on rare occasions default decisions have been set aside for 
good cause shown or where complainant did not object, ^ respondent 
has shown no basis for setting aside the default decision here.^ 


^ In rc Veg'Pro Distributors^ 42 Agric Dec 273 (1983) (remand order), final deci- 
sion ^ 42 Agric. Dec. (July 18, 1983) (default decision set aside because service of 

the complaint by registered and regular mail was returned as undeliverable, and 
respondent’s license under the Perishable Agricultural Commodities Act had lapsed 
before service was attempted); In re J, Fleishman & Co., 38 Agric. Dec. 789 (1978) 
(remand order), final decision^ 37 Agric. Dec. 1176 (1978); In re Christ, LA.W.A. 
Docket No. 24 (Nov. 12, 1974) (remand order), final decision, 36 Agric, Dec. 195 
(1976); and see In re Gallop, 40 Agric, Dec, 217 (oider vacating default decision) (case 
remanded to determine whether just cause exists for permitting late answer), final 
decision, 40 Agric. Dec. 1254 (1981). 

^ See In re Cuttone, 44 Agric. Dec. (Aug, 20, 1986); In le Corbett Farms, Inc,, 

43 Agric. Dec (Nov. 1, 1984); In re Jacobson, 43 Agric. Dec (June 26, 1984); 

Continued 



562 


ANIMAL WELFARE ACT 
Volume 45 Numbei 2 


In addition, respondent’s (untimely) answer states in its enlirt' 

This is in response to AWA Docket # 360. I will not set 
forth any explanation at this time. I request a hearing in 
the city of Green Bay. 

Hence even if respondent's answer had been timely Hied, ti 
answer did not deny or otherwise respond to the allegations of ti 
complaint and, therefore, the answer, even if timely filed, svol 
have warranted the issuance of a default decision, under the re- 
quoted above. 

Since respondent failed to file a timely answer, complainant ft’- 
a motion for a proposed decision pursuant to the rules of pracih 
quoted above. Complainant's proposed decision was identical to (i 
decision subsequently signed by the ALJ. Although respondent’s t 
sponse to the proposed decision was due to be filed with the Hei 
ing Clerk on November 26, 1986, again respondent waited until ll 
due date to mail his reply, which was not received by the Heaiiv 
Clerk until November 29, 1985, i.e., 4 days late. Moreover, the a 
sponse admits that “all of the allegations [of the complaint] are tsf 
rect.” Specifically, respondent's response states in its entirety; 

This is in regard to proceedings AWA 360. 

In the letter of Proposed Decision and Order you have an 
insinuation that my answer was late. Let me tell you that 
I have to respond within 20 days to the post office of my 
choice. My receipt #P015-537-162 is dated Oct. 16, 1985, 
now don’t tell me that my reply was late. As you will 
notice this reply will be sent by certified mail on the 20tK 
day, don’t come along with that excuse of late filing. As to 
making any plea, there was nothing to deny as all of the 
allegations are correct. The thing that needs to be resolved 
is whether any laws have been violated. My objection to 
Order and Proposed Decision is based on the fact that even 
though allegations may be correct, it does not make them 
a violation of the AWA laws. Also the fact that someone 
conveyed to me that there seems to be a predetermined 
feeling writhin your department that I am a Bad Ass 
makes me a little angry. Therefore, to deny me a heai'ing 

In re Buzun, 43 Agric Dec. (June 13, 1984); In re Mayer, 43 Agric Dec _ 

(decision as to respondent Doss), appeal dismissed, No. 84-4816 (ht 

Cir, July 25, 1984); In re Lambert, 43 Agric. Dec (Jan. 4, 1984); In re Berk(xv,l\ 

Agrjc. Dec. 764 (1983); In re Rubel, 42 Agric. Dec. 800 (1983); In re Pastures, /bc..S 5 
Agnc Dec, 395, 396-397 (1980), In re Seal, 39 Agric. Dec 370, 371 (1980); In re Jh 
masion Beef& Veal, Inc., 39 Agric. Dec. 171, 172 (1980), 
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would be denying me the basic right to defend myself and 
to prove that no laws have been violated. 

Based on the record before him, it was entirely appropriate for 
the ALJ to issue the decision and order proposed by complainant. 
The violations charged in the complaint relate to selling animals 
without a license and refusing to permit an inspection during ordi- 
nary business hours, both of which are violations of the regulatory 
program. 

As to the selling violations, it is unlawful to act as a dealer with- 
out a license from the Secretary. Specifically, the Act provides (7 
U.S.C. § 2134): 

§ 2134. Valid license for dealers and exhibitors required 

No dealer or exhibitor shall sell or offer to sell or trans- 
port or offer for transportation, in commerce, to any re- 
search facility or for exhibition or for use as a pet any 
animal, or buy, sell, offer to buy or sell, transport or offer 
for transportation, in commerce, to or from another dealer 
or exhibitor under this chapter any animals, unless and 
until such dealer or exhibitor shall have obtained a license 
from the Secretary and such license shall not have been 
suspended or revoked. 

Similarly, as to respondent's refusal to permit agents of the Sec- 
retary to conduct an inspection of his premises during ordinary 
business hours, that, too, violated the Act and regulations, which 
provide (7 U.S.C, § 2146(a); 9 CFR § 2.126): 

§ 2146. Administration and enforcement by Secretary 

(a) Investigations and inspections 

The Secretary shall make such investigations or inspec- 
tions as he deems necessary to determine whether any 
dealer, exhibitor, intermediate handler, carrier, research 
facility, or operator of an auction sale subject to section 
2142 of this title, has violated or is violating any provision 
of this chapter or any regulation or standard issued there- 
under, and for such purposes, the Secretary shall, at all 
reasonable times, have access to the places of business and 
the facilities, animals, and those records required to be 
kept pursuant to section 2140 of this title of any such 
dealer, exhibitor, intermediate handler, carrier, research 
facility, or operator of an auction sale. 

§ 2.126 Access and inspection of records and property. 
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Each dealer, exhibitor, operator of an auction sale, or re- 
search facility, shall, during ordinary business hours, 
permit Veterinary Services representatives, or other Fed- 
eral officers or employees designated by the Secretary, to 
enter his place of business to examine records required to 
be kept by the Act and the regulations in this part, and to 
make copies of such records, and permit Veterinary Serv- 
ices representatives to enter his place of business, to in- 
spect such facilities, property and animals as such repre- 
sentatives consider necessary to enforce the provisions of 
the Act, the regulations and the standards in this subchap- 
ter. The use of a room, table, or other facilities necessary 
for the proper examination of such records and inspection 
of such property or animals shall be extended to such au- 
thorized representatives of the Secretary by the dealer, ex- 
hibitor, operator of an auction sale, or research facility, his 
agents and employees. 

The Act authorizes the Secretary to assess a civil penalty o' 
$1,000 for each violation of the Act or regulations. The Act j)ri> 
vides (7 U.S.C. § 2149Cb)): 

ft>) Civil penalties for violation of any section, etc.; sepa- 
rate offenses; notice and hearing; appeal; consider- 
ations in assessing penalty; compromise of penally; 
civil action by Attorney General for failure to pay pen- 
alty; district court jurisdiction; failure to obey cease 
and desist order 

Any dealer , . . that violates any provision of this chap- 
ter, or any rule, regulation, or standard promulgated by 
the Secretary thereunder, may be assessed a civil penalty 
by the Secretary of not more than $1,000 for each such vio- 
lation, and the Secretary may also make an order that 
such person shall cease and desist from continuing such 
violation. Each violation and each day during which a vio- 
lation continues shall be a separate offense, , . . The Sec- 
retary shall give due consideration to the appropriateness 
of the penalty with respect to the size of the business of 
the person involved, the gravity of the violation, the pei*- 
son^s good faith, and the history of previous violations. 

Any such civil penalty may be compromised by the Secre- 
tary. 

Accordingly, the ALJ properly issued the decision and order pro* 
posed by complainant. 
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Respondent was served with a copy of the ALJ’s decision and 
order on December 7, 1986. The Hearing Clerk’s service letter ad- 
vised him that he had "30 days from receipt of this notice in which 
to file with the Hearing Clerk an appeal t the Secretary.’’ Howev- 
er, respondent’s appeal was not filed until January 10, 1986, i.e., 4 
days late. In his appeal, respondent, for the first time, set forth his 
defense to the violations. As to the refusal to permit an inspection 
of his premises on January 9, 1985, respondent states (Appeal at 1): 

Sub Part C On this matter let me call your attention to 
AWA No. 311 and AWA 328 Order for Voluntary Dismis- 
sal dated 3-22-85 by Dorothea A. Baker wherein it stated 
that I no longer had Guinea Pigs. At the time that Mr. 
Bertz made his appearance at my place the animals were 
still on my premises, as you don’t move a whole colony 400 
miles in the dead of winter. 

Mr. Bertz asked me if I wanted to file an annual report 
and pay license fee. According to Title 9, Sub Chapter A, 
Regulations #2.6 Duration of license Sub Part B. Being 
that Mr. Bertz was giving me notice and opportunity as 
stated in Sub Part B. My answer of no, amounted to auto- 
matic termination of license and automatic termination of 
authority. Therefore Mr. Bertz’s request to inspect build- 
ing amounted to nothing more than an illegal search. 

These facts, which are set forth for the first time on appeal, come 
much too late. As explained above, respondent had an opportunity 
to file a timely answer explaining any allegation of the complaint 
and setting forth any defense asserted by the respondent. But he 
failed to file a timely answer, and his late answer failed to deny or 
explain any allegation or set forth any defense. It is well settled 
that respondent cannot raise new issues on appeal or present new 
facta for the first time on appeal.'* 

The requirement in the Department’s rules of practice that re- 
spondent deny or explain any allegation of the complaint and set 
forth any defense in a timely answer is necessary to enable this De- 
partment to handle its large workload in an expeditious and eco- 
nomical manner. During the last fiscal year, the Department’s five 


* In re Evans Potato Co., 42 Agric. Dec. 408, 409-10 (1988); In re Robinson, 42 
Agrio. Dec. 7 (1988), aff'd, 718 P.2d 836 (10th Cir. 1983); In re Wmger, 38 Agric. Dec. 
182, 187 (1979), appeal dismissed. No, 79-C-126 (W.D. Wis, June 1979); In re Lameis 
Dairy, Inc., 36 Agric. Deo. 266, 289 (1977), aff’d sub nom. Earners Dairy, Inc. v. Berg- 
land, No. 77-C-173 (E,D. Wis. Sept. 28, 1977), printed in 36 Agric, Dec. 1642, aff'd, 
607 P.2d 1007 (7tli Cir. 1979), cert, denied, 444 U.S. 1077 (1980). 
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ALJ’s (who do not have law clei’ks) disposed of 421 cases. The I 
partment’s Judicial Officer (who does not have a law clerk) d 
posed of 45 cases (including one on remand from the Seventh C 
cuit that required a 529-page decision to justify an 8-month suspe 
sion order and a $10,000 civil penalty for 14 separate livestock Vj 
lations based on circumstantial evidence). Last month, 66 n? 
cases were filed with the Hearing Clerk. The Department does 
have the time or resources to hold a hearing at this late date f 
this respondent, who did not file a timely answer and did r 
choose to “set forth any explanation at this time” when his (a; 
timely) answer was filed. 

The courts have recognized that administrative agencies “shoif 
be ‘free to fashion their own rules of procedure and to pun.i 
methods of inquiry capable of permitting them to discharge the 
multitudinous duties,’ ” ® If respondent were permitted to raise lb 
defenses which he explained for the fii’st time on appeal to the J: 
dicial Officer, all other respondents in all other cases would have I 
be afforded the same privilege. Permitting such practice \vou'>; 
greatly delay the administrative process and would require add 
tional personnel. However, there is no basis for permitting respond 
ent to raise these defenses at this time. 

But even if respondent were permitted to I’aise these defenses, k 
spondent is in error in believing that when he orally said he di* 
not want to file an annual report and pay the license fee, lhai 
amounted to an automatic termination of his license. The I'egiila- 
tions provide (9 CFR § 2.5); 

§ 2.5 Duration of license. 

(a) A license issued under this part shall be valid and ef- 
fective unless: 

(1) Said license has been revoked or suspended pursuant 
to section 19 of the Act. 

(2) Said license is voluntarily terminated upon the re- 
quest of the licensee in writing to the Veterinarian in 
Charge. 

(b) Failure by a licensee to pay the annual license fee as 
required by §§2.1 and 2.6 or to file the annual report as 
required by § 2.7 on or before the anniversary date of his 
license shall result in automatic termination of the license: 


s Celia V. United Slates, 208 P.2d 783, 789 (7th Cir. 1953), cert, denied, 841 US 
1016 (1954), quoting from FCC v. Poltsuille Broadcasting Co., 309 U.S. 134, Ml 
(1940); accord Sunft & Co. y. United States, 308 P.2d 849, 851-62 (7th Cir. 1962) 
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Provided, however. That prior to such termination the li- 
censee shall be given notice and opportunity to comply 
vifith the annual license fee and reporting requirements. 
Failure to comply with the annual license fee and report- 
ing requirements within 60 days from receipt of such 
notice shall result in automatic termination of license. 

(c) A license which is invalid under paragraph (a) of this 
section shall be surrendered to the Veterinarian in Charge 
in the State where the license was issued. 

Under the regulation, respondent had until the anniversary date 
of his license in which to pay the annual license fee and file the 
annual report. His oral statement that he did not want to file an 
annual report and pay the license fee did not terminate his license 
prior to the anniversary date of the license. 

As to selling without a license, respondent presents a fact for the 
first time on appeal which, if true, would seem to constitute a valid 
defense. Eespondent states (Appeal at 1): 

Sub Part A and B Correct as for number of pigs sold. 

If you look at Animal Welfare Act (7 U.S.C. 2131-2156) 
Section 2 Sub Part f ii; 

“any person who does not sell, or negotiate the 
purchase or sale of any wild animal, dog or cat 
and who derives no more than $500 gross income 
from the sale of other animals during any calen- 
dar year”. 

Being that I maintain a few pigs, along with my sons who 
have their own colonies each as 4~H projects for several 
years. So long as each of us stay below the $500 limit there 
is no violation. 

The complete definition of the term dealer, quoted in part by the 
respondent, is as follows (7 U.S.C. § 2132(f)): 

(0 The term "dealer” means any person who, in com- 
merce, for compensation or profit, delivere for transporta- 
tion, or transports, except as a carrier, buys, or sells, or ne- 
gotiates the purchase or sale of, (1) any dog or other 
animal whether alive or dead for research, teaching, exhi- 
bition, or use as a pet, or (2) any dog for hunting, security, 
or breeding purposes, except that this terra does not in- 
clude— 
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(i) a retail pet store except such store which 
sells any animals to a research facility, an exhibi- 
tor, or a dealer; or 

(ii) any person who does not sell, or negotiate 
the purchase or sale of any wild animal, dog, or 
cat, and who derives no more than $500 gross 
income from the sale of other animals during any 
calendar year. 

If respondent had filed a timely answer setting forth as a defeiis 
that he was not a dealer on January 23, 1985, and February a 
1985, when the alleged unlawful sales occuri-ed, a hearing would 
have been held to determine the truth of that fact. But since re 
spondent did not file a timely answer, and even in his late answei 
he did not choose to "set forth any explanation at this time," re- 
spondent cannot inject this issue into the case for the first time on 
appeal. 

It should be noted that the complaint does not expressly allege 
that respondent was still a dealer on January 23, 1986, and Febru- 
ary 5, 1985, when the alleged sales in violation of the Act occurred., 
But the fact that respondent was a dealer on those dates is alleged 
by implication, That is, the complaint alleges (Complaint at 2); 

a. On January 28, 1986, respondent sold and shipped 38 
guinea pigs to a research facility without an effective 
Animal Welfare License in violation of Section 4 of the 
Animal Welfare Act, 7 U.S.C. 2134. 

b. On February 5, 1985, respondent sold and shipped 52 
guinea pigs to a research facility without an effective 
Animal Welfare License in violation of Section 4 of the 
Animal Welfare Act, 7 U.S.C. 2134, 

Since the complaint alleges that these sales were in violation of 
§ 4 of the Animal Welfare Act (7 U.S.C. § 2134), and § 4 of the Act 
only applies to sales by dealers (or exhibitors subject to the Act), 
the complaint necessarily alleges, by implication, that respondent 
was acting as a dealer on those dates. 

In addition, the complaint also alleges that respondent was Ii 
censed as a dealer from November 14, 1983, until January 15, 1985, 
just a few days prior to the sales alleged to be in violation of the 
Act. In the absence of any suggestion by respondent to the con- 
trary, the ALJ could have properly inferred that when respondent 
continued to sell guinea pigs a few days after his license terminat- 
ed, he was still acting as a dealer. But, in any event, as stated 
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above, it is too late for respondent to inject this issue into the case 
for the first time on appeal. 

For the foregoing reasons, the following order should be issued. 

OltUBR 

Eespondent, his agents and employees, directly or indirectly 
through any corporate or other device, in connection with his busi- 
ness as a dealer within the meaning of the Act, shall cease and 
desist from: 

1. Selling animals in violation of 7 U.S.C. § 2134; and 

2. Refusing to permit inspections of his premises in violation of 
7 U.S.C. § 214G(a) and 9 CFR § 2.126. 

Respondent is assessed a civil penalty of $3,000, which shall be 
paid not later than the 90th day after service of this order by certi- 
fied check or money order, made payable to the order of the Treas- 
urer of the United States and sent to Kevin F. Meckus, United 
States Department of Agriculture, Office of the General Counsel, 
Room 2014-South Building, Washington, D. C. 20250. 

The cease and desist provisions of this order shall become effec- 
tive on the day after service of this order on respondent. 


In re: Letha Hamilton. AWA Docket No. 357. Decided March 10, 
1986. 

William Weber, Adminislt alive Law Judge 
Mary Kyle Hobble, for complainant. 

Jioberl W, Eveiison, Pineville, Missouri, for respondent. 

CONSENT DECISION AND ORDBU 

This proceeding was instituted under the Animal Welfare Act, as 
amended {7 U.S.C. § 2131 et seg.), by a complaint filed by the Ad- 
ministrator, Animal and Plant Health Inspection Service, United 
States Department of Agriculture, alleging that the respondent vio- 
lated the regulations and standards issued pursuant to the Act (9 
CFR § 1.1 et seg.). This decision is entered pursuant to the consent 
decision provisions of the Rules of Practice applicable to this pro- 
ceeding (7 CFR § 1.138). 

The respondent admits the jurisdictional allegations in para- 
graphs 1 and 2 of the complaint and specifically admits that the 
Secretary has jurisdiction in this matter, neither admits nor denies 
the remaining allegations, waives oral hearing and further proce- 
dure, and consents and agrees, for the purpose of settling this pro- 
ceeding and for such purpose only, to the entry of this decision. 
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The complainant agrees to the entry of this decision. 

FINDINGS OF FACT 

Respondent Letha Hamilton is an individual with a mailing ai 
dress of Route 1, Box 162, Goodman, Missouri 64843. The respond 
ent, at all times material herein was licensed as a Class A dealer 
within the meaning of the Act. 

CONCLUSIONS 

The respondent having admitted the jurisdictional facts and th« 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 

1. The respondent shall cease and desist from violating the Act 
and the regulations and standards issued thereunder. 

2. Respondent is assessed a civil penalty of $1,000 of which all 
but $250 is suspended conditional upon her compliance with the 
regulations and standards of the Animal Welfare Act and this De- 
cision. 

3. Respondent agrees to employ two part-time or one full-time 
employee who will be responsible for the maintenance of proper 
housekeeping and sanitation in the kennel in compliance with the 
standards and regulations issued pursuant to the Animal Welfare 
Act. 

The provisions of this order shall become effective on the first 
day after service of this decision on the respondent. 

Copies of this decision shall be served upon the parties. 


re; Betty L. Aalseth d/b/a Labpets. AWA Docket No. 365. De- 
cided March 10, 1986. 

William J. Weber, Administretive Law Judge. 

Robert Frisbyt for complainant. 

For respondent, pro se, 


CONSENT DECISION 

This proceeding was instituted under the Animal Welfare Act^ as 
amended, 7 U.S.C. §§ 2131“’2166, by a complaint filed by the Admin- 
istrator, Animal and Plant Health Inspection Service (APHIS)* 
United States Department of Agriculture, alleging that the re- ^ 
spondent willfully violated the regulations and standards issued ^ 
pursuant to the Act, 9 CFR § 1,1-3,142. This decision is entered ' 
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pursuant to the consent decision provisions of the Rules of Practice 
applicable to this proceeding, 7 CFR § 1.138. 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 

FINDINGS OF FACT 

1. Respondent Betty L. Aalseth is an individual doing business as 
Labpets, and her mailing address is 89 South Backus Avenue, Pasa- 
dena, California, 91107. 

2. At all times material herein, respondent was a dealer within 
the meaning of the Act and held a Class A license (No. 93A-123) 
issued pursuant to the Act. 


CONCLUSIONS 

The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 

Respondent Betty L. Aalseth shall comply with each and every 
provision of the Animal Welfare Act, 7 U.S.C. §§2131-2156, and 
the regulations and standards issued thereunder, 9 CFR §§ 1.1- 
3.142, and shall cease and desist from any violation thereof. 

Respondent is assessed a civil penalty of $2000; such penalty to 
be suspended provided that she surrender her license (No. 93A-123) 
and refrain from operating in any capacity requiring a license 
under the Act for a period of three (3) years from the effective date 
of this decision. If, after notice and hearing, it is determined that 
respondent has operated in any capacity requiring a license under 
the Act during this three (3) year period, this $2000 civil penalty 
shall become due. Respondent may apply for a new license three 
years from the effective date of this decision. 

The provisions of this order shall become effective on the first 
day after service of this decision on the respondent. 

Copies of this decision shall be served upon the parties. 
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In re: Brian Watson d/b/a East Coast Camel Co. AWA Docl 
No. 362. Decided March 28, 1986. 

Dorothea A. Baker, Administrative Law Judge 
Robert A Ertman^ for complainant. 

Ralph C. Pino, Gloucester, Massachusetts, for lespondont, 


DECISION AND ORDER (CONSENT) 


This proceeding was instituted under the Animal Welfare Act, $ 
amended (7 U.S.C. § 2131 et seq.), by a complaint filed by the Ad 
niinistrator, Animal and Plant Health Inspection Service, Uiiito 
States Department of Agriculture, alleging that the responclon I vio 
lated the regulations and standards issued pursuant to the Act 
CFR § 1.1 et seq.y This decision is entered pursuant to the; consort 
decision provisions of the Rules of Practice applicable to this j)ro 
ceeding (7 CFR § 1.138). 

Respondent admits the jurisdictional allegations in paragraph f 
of the complaint and specifically admits that the Secretary tnis ju- 
risdiction in this matter, neither admits nor denies the roinaining 
allegations, waives oral hearing and further procedure, and con- 
sents and agrees, for the purpose of settling this proceeding an<l for 
such purpose only, to the entry of this decision. 

Complainant agrees to the entry of this decision. ' 


FINDINGS OF FACT 

Respondent Brian Watson is an individual doing busino.s 3 m Ens! 
oast Camel Co., at Pond Street, Essex, Massachusetts 0l!12!). Re- 
spondent, at all times material herein, was licensed and oporatij^g 
as an exhibitor within the meaning of the Act. 


BMpondenl having admitted the jurisdictioaai facts and tiro 
hea havmg agreed to the entry of this decision, such decision 5 


spLS sS ahlrf particular, rc- 
have been violated in ^ *‘®galations and standards alleged to 

ther! re^ponTen^ itVuS f """ 

ployees of the Animal and Plant 

inspection of his facilities nns u ii ^ inspection Semice for the 
With the necessary keys a"nd 
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. Respondent is assessed a civil penalty of $500.00, which shall 
aaid by a certified check or money order payable to the Treasur- 
)f the United States. 

. Respondent’s license shall be suspended for a period of 60 days 
I continuing until the respondent demonstrates to the Animal 
' Plant Health Inspection Service that he is in full compliance 
li the Act and the regulations and standards issued thereunder, 
en respondent demonstrates to the Animal and Plant Health 
oection Service that the respondent is in full compliance with 
Act and the regulations and standards issued thereunder, a 
plemental order will be issued upon the motion of the Animal 
Plant Health Inspection Service in this proceeding terminating 
suspension. 

he provisions of this order shall become effective February 13, 

6 . 

his decision has been served upon the parties and service has 
n accepted. 

This decision and order became effective February 13, 1968. — 

1 


re: Wayne Anderson. AWA Docket No. 297. Decided April 8, 
1986. 

'ard H. McGrail, Administrative Law Judge. 

?f t A. Ertman, for complainant, 
respondent, pro se. 


CONSENT DECISION AND ORDER 

'his proceeding was instituted under the Animal Welfare Act, as 
ended (7 U.S.C. § 2131 et seg.), ("Act”) by a Complaint filed by 
Administrator, Animal and Plant Health Inspection Service 
PHIS”), United States Department of Agriculture, charging 
t respondent violated the regulations and standards issued 
ler the Act (9 CPR § 1.1 et seq.). This decision is entered pursu- 
to the consent decision provisions of the Rules of Practice ap- 
!able to these proceedings (7 CPR § 1,138). 

’he respondent admits the jurisdictional allegations contained in 
complaint, specifically admits that the Secretary has jurisdic- 
1 in this matter, neither admits nor denies the remaining allega- 
la, and waives oral hearing and further procedure. Complainant 
1 respondent agree for the purpose of settling this proceeding to 
entry of this decision. 
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FINDINGS OF PACT 

1. Respondent is an individual whose mailing address is Route i 
Richland Center, WI 53581. 

2. At all times material herein respondent was licensed as i 
dealer under the Act. 


CONCLUSION 

Respondent having admitted the jurisdictional facts and the pnr' 
ties having agreed to the entry of this decision and order, this deci- 
sion and order will be entered. 


ORDER 

1. Respondent shall comply with each and every provision of the 
Animal Welfare Act (7 U.S.C. §2131 et seq.) and the standards and 
regulations issued thereunder (9 CFR § 1.1 et seq.) and shall coass 
and desist from any violation thereof, and in particular shall nol 
transport dogs or cats except in approved primary enclosures and 
shall not place more than the approved number of animals in each 
primary enclosure. 

2. Respondent is assessed a civil penalty of $100. 

This order shall have the same force and effect as if entered 
after full hearing and shall become effective on the first day after 
service of this Decision and Order on the respondent. 


n re: James E. Heasley and Earla M. Heasley. AWA Docket No, 
325. Decided April 9, 1986, 

Victor IK Palmer, Administrative Law Judge. 

Jtoberl Fnsby, for complainant 
For respondent, /»ro se. 


DECISION (CONSENT) 

This proceeding was instituted under the Animal Welfare Act, as 
amended, 7 aS.C. §§ 2131-2166, by a complaint filed by the Admin- 
istrator, Animal and Plant Health Inspection Service, United 
States Department of Agriculture, alleging that the respondeat 
willfully violated the regulations issued pursuant to the Act, 9 CFB 
§§ 1J“2,130, This decision is entered pursuant to the consent deci- 
sion provisions of the Rules of Practice applicable to this proceed- 
ing, 7 CFR § lasa 

The respondents admit the jurisdictional allegations of the com- 
plaint and specifically admit that the Secretary has jurisdiction in 
this matter, neither admit nor deny the remaining allegations, 
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waive oral hearing and further procedure, and consent and agree, 
for the purpose of settling this proceeding and for such purpose 
only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 

FINDINGS OP PACT 

1. James E. Heasley and Earla M. Heasley, hereinafter referred 
to as the respondents, are partners doing business as Heasley’s 
Trading Post. Their mailing address is R.D. 1, Lewis Run, Pennsyl- 
vania 16738. 

2. Respondents, at all times material herein, were engaged in 
business as an exhibitor as defined in the Act but did not hold a 
license as required by the Act. 

CONCLUSIONS 

The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 

Respondents James E. Heasley and Earla M. Heasley shall 
comply with each and every provision of the Animal Welfare Act, 7 
U.S.C, §§ 2131-2156, and the regulations and standards issued 
thereunder, 9 CFR §§ 1.1-3.142, and shall cease and desist from any 
violation thereof. In particular, respondents shall cease and desist 
from engaging in any business requiring a license under the Act 
without first obtaining a license as required by the Act and the 
regulations. 

Respondents are hereby assessed a civil penalty of $800 to be 
paid by certified check or money order made payable to the Treas- 
urer of the United States. 

The provisions of this order shall become effective on the first 
day after service of this decision on the respondent. 

Copies of this decision shall be served upon the parties. 
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In re: Dora M. Dobbiss. AWA Docket No. 350. Decided Api'J? 
1986. 

Victor IK Palmer, Administrative Law Judge 
Kevin F. Meckus, for cojnplojnant. 

For respoiident> pro se. 


CONSENT DECISION AND ORDER 

This proceeding was instituted under the Animal Welfare Act,, 
amended, 7 U.S.C. §§2131-2156 (1982), by a complaint filed byt' 
Administratoi', Animal and Plant Health Inspection Servi, 
United States Department of Agriculture, alleging that tlie » 
spondent willfully violated the regulations and standards issi- 
pursuant to the Act, 9 CFR §§ 1.1-3,142. This decision is enten 
pursuant to the consent decision provisions of the Rules of Pract 
applicable to these proceedings, 7 CPR § 1.138. 

The respondent admits the jurisdictional allegations of the cc: 
plaint and specifically admits that the Secretary has jurisdiction; 
this matter, neither admits nor denies the I’emaining allegaliot 
waives oral hearing and further procedure, and consents ar. 
agrees, for the purpose of settling this proceeding and for such pc 
pose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 

PINDtNtSS OF FACT 

1. Dora M. Dorriss, hereinafter referred to as respondent, is m 
individual whose mailing address is R.2, Norwalk, Iowa 50211, 

2. At all times material hei’ein respondent was licensed ujidf 
the Act as a Class A dealer (License No. 42ABA). 

CONCLUSION 

The respondent having admitted the jurisdictional facts and Ik 
parties having agreed to the entry of this decision, such decisio: 
will be entered. 

ORDER 

Respondent Dora M. Dorriss shall comply with each and eve^ 
provision of the Animal Welfare Act, 7 U.S.C. §§ 2131-2166, and 
the regulations and standards issued thereunder, 9 CFR §§1.1- 
3.142, and shall cease and desist from any violation thereof. 

Respondent is hereby assessed a civil penalty of $1,000.00. Of 
that amount, $500,00 is to be paid by certified check or money 
order made payable to the Treasurer of the United States. The bal- 
ance of the civil penalty is hereby suspended pending respondent's 



REX A BANTZ 
Volume If) Number 2 


577 


future compliance with the Animal Welfare Act and the regula- 
tions and standards issued thereunder. 

The provisions of this order shall become effective on the first 
day after service of this decision on the respondent. 

Copies of this decision shall be served upon the parties. 


In re: Rex A, Bantz. AWA Docket No. 199. Decided April 4, 1986. 

Dorothea A. Bakery Administrative Lav^ Judge. 

Robefi Frisbyy for complainant 
Foi respondent, pro se. 


ORDER OP DISMISSAL 

Complainant has moved to dismiss the complaint initiating this 
proceeding because it would not be in the public interest to pursue 
the matter any further. 

WHEREFORE: for good cause shown, it is ordered that the com- 
plaint filed April 15, 1982, be dismissed. 


In re: Rudolph Vrana d/b/a Vrana Research Animals, AWA 
Docket No. 380. Order issued April 25, 1986. 

Edwaixi H McGraily Administiative Law Judge. 

Howard Haasy for complainant. 

Piv se, for respondent 


ORDER OP DISMISSAL 

The complainant moves to dismiss this case on the basis that fur- 
ther proceedings would not be in the public interest. 

WHEREFORE: FOR GOOD CAUSE SHOWN, it is hereby or- 
dered that this complaint is dismissed without prejudice. 
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In re: Dean Paul. AWA Docket No. 360. Order issued April h 
1986. 


Donald A, Campbell^ Judicial Officer. 

Kcmn Meckus^ for complainant 

Valerie L. Maiciano, Green Bay^ Wisconsin, for respondent 

ORDER DENYING PETITION FOB RECONSIDERATION 

Respondent’s petition for reconsideration is denied for the res 
sons set forth in the Decision and Order filed March 6, 1986. Tfe 
cease and desist provisions of the order filed March 6, 1986^ shal; 
become effective on the day after service of this order on respond 
ent, and the civil penally shall be paid not later than the 90th day 
after service of this order on respondent. 
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In re: S. Marchisio Provision, Inc. FMIA Docket No. 94. Decided 

March 6, 1986. 

Dorothea A Bakei, Administrative Law Judge. 

Kns Ikejiri, foi complainant 

William Condon, New York, N.Y., for respondent 

STIPULATION AND CONSENT DECISION AND ORDER 

This is a proceeding under the Federal Meat Inspection Act 
(FMIA), as amended (21 U.S.C. Section 601 et seq.), and the applica- 
ble Rules of Practice (7 CFR Section 1.130 et seq. and 9 CFR Section 
335,1 et seq.), to withdraw Federal meat inspection service from S. 
Marchisio Provision, Inc. This proceeding was commenced by a 
complaint filed on October 2, 1985, by the Administrator of the 
Pood Safety and Inspection Service (FSIS), United States Depart- 
ment of Agriculture (USDA), who is responsible for the administra- 
tion of Federal meat inspection services. The parties have agreed 
that this proceeding should be terminated by the entry of the Con- 
sent Decision set forth below and have agreed to the following stip- 
ulations: 

1. For purposes of this stipulation and the provisions of this 
Consent Decision only, S. Marchisio Provision, Inc., hereafter re- 
ferred to as respondent, admits all of the jurisdictional allegations 
of the complaint, and waives: 

(a) Any further procedural steps; 

(b) Any requirement that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law or discretion, as well as the reasons or bases 
thereof; and 

(c) All rights to seek judicial review or to otherwise chal- 
lenge or contest the validity of this decision. 

2. This Stipulation and Consent Decision are for settlement 
purposes in this proceeding only and do not otherwise constitute an 
admission or denial by the respondent that it violated the regula- 
tions or statues involved. 

3. The respondent waives any action against the USDA under 
the Equal Access to Justice Act of 1980, (5 U.S.C. Section 504 et 
seq.) for fees and other expenses incurred by the respondent in con- 
nection with this proceeding. 

FINDINGS OF FACT 

1. Respondent is now, and at all times material herein was, a cor- 
poration which operates a meat processing establishment in Brook- 
lyn, New York, and is a recipient of Federal meat inspection serv- 
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ices under Title I of the FMIA. The respondents address is 5 Brook- 
lyn Terminal Market, Brooklyn, New York 11236. 

2. On July 31, 1985, in the United States District Court for tk 
Eastern District of New York, the respondent was convicted of twc 
misdemeanors for the sale of adulterated and misbranded meal 
food products, in violation of Title 21, United States Code, Sectioa 
610(c). 

CONCLUSIONS 

Inasmuch as the parties have agreed to the provisions set forth 
in the following Consent Decision in disposition of this proceeding, 
such Order will be issued. 


ORDER 

/ 

Inspection service under Title I of the FMIA is, for a period cf 
one year, withdrawn from and denied to respondent, its officers, di- 
rectors, partners, affiliates, successors, and assigns, directly or 
through any corporate device. This one year period of withdrawal ; 
and denial will be held in abeyance, and will not become effectivor 

n 

1. (a) For so long as, within one year from the effective date of 
this Order, the respondent or any of its officers, partners, employ 
ees, agents, or affiliates do not violate (as that term is defined in 
paragraph 1(b)) any section of the FMIA or State or local statutes, 
involving the preparation, sale, transportation or attempted distri 
button of any adulterated or misbranded meat or meat food prod- 
ucts. 

(b) The term violate, as used in paragraph 1(a) above, means a 
violation found upon conviction (or upon affirmation of conviction, 
if appealed), or upon a final decision in a formal adjudicatory pro- 
ceeding before the Secretary (or upon affirmation of the Secretar/s 
decision, if appealed), and if it is found that there is any such viola- 
tion of any term of this Order, the suspension of the withdrawal 
and denial will become effective immediately. This shall not pre- 
clude the referral of any such violation to the Department of Jus- 
tice for possible criminal or civil proceedings. 

Ill 

1. For so long as, within five years of the effective date of this ■' 
order, the conditions set forth in paragraphs 2 through 14 below, 
are met. During this five year period, the Secretary shall have the 
right to summarily withdraw inspection service upon a finding by 
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piiate national headquarters staff, after a preliminary confer- 
^jth respondent, of a violation of any special condition set 
Ixi paragraphs 2 through 14. The summary v^ithdrawal of in- 
service shall be effective pending final determination of a 
in accordance with the applicable Rules of Practice. Such 
withdrawal shall have no relevance with respect to the 
jjetermination in the proceeding and will not preclude the re- 
^^nt from requesting an expedited hearing. 

Respondent does not knowingly employ or add any individual 
been convicted, in any Federal or State court of any 
or more than one violation of any law, other than a felony, 
upon the acquiring, handling, or distribution of unwhole- 
niislabeled or deceptively packaged food, or fraud in connec- 
^ith transactions in food; and 

Respondent immediately terminates its connection with any 
tndividual when that individuafs conviction becomes known; 

R,espondent does not prepare, manufacture, handle, sell or 
oort any sausage product which contains any prohibited or 
proved additive or any approved additive in excess of that ah 
; and 

Respondent maintains a complete listing of all nonmeat addh 
being used or stored at its official establishment, to include 
entity of manufacturer and/or supplier; and 
^.espondent arranges for semiannual independent laboratory 
sis of all additives being used or stored at the establishment 
■eservatives, including but not limited to sulfite, nitrite, ascor- 
sorbate, and benzoate. The results of the analyses will be pro- 
to the on-site USDA inspector; and 

Respondent shall designate a full-time person who has overall, 
responsibility and control of respondent's operations (i.e,, 
manager or plant superintendent) to conduct daily reviews of 
'eas of the official establishment for sanitation. In addition, 
Designee shall review d^ily products for condition, processing 
dures, formulation, and labeling of finished products. These 
reviews shall be recorded in a hardbound Log Book, including 
ot limited to, the date, time, name of Designee conducting the 
V, the findings, suggestions and/or corrective action taken, 
rkitialed by the Designee. The Log Book shall be available for 
^ by USDA personnel; and 

iespondent’s Designee shall immediately notify the USDA on- 
ntapector of any operational or sanitation deficiencies that 
I or have caused work stoppage and corrective actions taken 
gr the daily reviews; and 



a. respondent does not prepare, handle, or store custom eser- 
articles or game, whether for customers, employees, the 
friends or relatives; and 

10, Respondent does not accept or receive any returned prod, 
due to its condition or the condition of the carton or confai: 
without prior notice to, and approval by, the on-site USDA 
tor; and 

Ih Respondent does not handle, prepare, separate, wash, til: 
recondition, or rework any returned or off-condition pi'oduct \\i 
out prior notice to, and approval by, the on-site USDA inspeci' 
and 

12. Respondent maintains full, complete, and accurate wril^i 
records of all othei* business activities applicable to the FMIA a: 
the Poultry Products Inspection Act (21 U,S,C. Section 451 et u; 
which are available for review by USDA personnel; and 

13. Respondent makes a detailed semiannual written report; 
the Meat and Poultry Inspection Officers Area Supervisor, h 
York, New York, concerning its adherence to this Stipulation at 
Consent Decision with a copy to the on-site USDA inspector. % 
first such report is due July 1, 1986. All following semiannual 
ten reports shall be submitted to the Area Supervisor on Jane 
and December 1 of each calendar year that this Consent Decisk^ 
and Order is effective; and 

14. Respondent shall afford duly authorized personnel of ft 
USDA an opportunity to examine and to copy all such records, u 
ports, and other documents required of the respondent in this Cc: 
sent Decision and Order. 

15. Nothing in this Order shall preclude the respondent from [>• 
titioning the complainant, after 30 months from the effective dat 
of this Order and after successfully complying with all terms? 
this Order, to modify, amend, or terminate any or all of the specis 
conditions set forth in paragraphs III, 1 through 14. 

16. Nothing in this Order shall preclude the respondent from p^‘ 
titioning the complainant* at any time, to modify, amend or term 
nate this Order if the respondent has entered into good faith nego 
tiations to sell or transfer the assets or corporate entity of the 
^pondent. 

This Consent Decision and Order shall become effective 

^ing signed by an Administrative Law Judge and filed with lb 
Heaving Clerk. 
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In re: Toscony Provision Company, Inc. FMIA Docket No. 40. 
Order issued Mai'ch 18, 1986. 

Donald A Campbell, Judicial Officer. 

Harold Reaben, for complainant. 

Jon Alex Biody, Lyndhurst, New Jersey, foi respondent. 

ORDER DENYING PETITION FOR RECONSIDERATION AND EXTENSION OF 

TIME 

Respondent's petition for reconsideration is denied since it was 
not filed within 10 days after the date of service of the Judicial Of- 
ficer's decision in this case (7 CFR § 1.146(a)(3)). If the matter had 
been timely filed, it would have been denied on the merits. 

Respondent's motion for a 3-month extension of the deadline for 
Henry Dei to disassociate himself from respondent is denied since 
he knew since the date of service of the court of appeals decision 
that he would have to comply with the administrative order, and 
the case has been pending for years. 
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DISCIPLINARY DECISIONS 

In re: David Mulso, Dave Mulso Cattle Company, Sirloin, Inc. 
Elkton Livestock, Inc., and Wesley Van Dyke. P&S Docket 
No. 6487. Decided March 3, 1986. 

Wdham J Weber, Administrative Law Judge, 

Petei Tivnn , for complainant. 

Foi respondent, pro se 

CONSENT DECISION AS TO RESPONDENTS ELKTON LIVESTOCK, INC., AND 

WESLEY VAN DYKE 

This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.), by a Complaint filed by the Administra 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondents willfully violat 
ed the Act and the regulations issued thereunder (9 CFR § 201.1 el 
seq.). This decision is entered pursuant to the consent decision pro 
visions of the Rules of Practice applicable to this proceeding (7 CF8 
§ 1,138). 

Respondents Elkton Livestock, Inc., and Wesley Van Dyke, admit 
the jurisdictional allegations in paragraph II of the Complaint and 
specifically admit that the Secretary has jurisdiction in this 
matter, neither admit nor deny the remaining allegations, waive 
oral hearing and further procedure, and consent and agree, for the 
purpose of settling this proceeding and for such purpose only, to 
the entry of this decision. 

The complainant agrees to the entry of this decision. 

FINDINGS OF FACT 

1. Elkton Livestock, Inc., hereinafter referred to as respondeiif 
Jlkton, is a corporation whose business address is R.R. 1, Box 64, 

Elkton, South Dakota 57026. 

2. Respondent Elkton was, at all times material herein; 

(a) Engaged in the business of buying and selling livestock in 
commerce for its own account, and buying livestock in commerce 
on a commission basis; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for its own account. 

3. Wesley Van Dyke, hereinafter referred to as respondent Van 
Dyke, is an individual whose mailing address is R.R. 1, Box 64, 
Elkton, South Dakota 57026. 

4. Respondent Van Dyke was, at all times material herein; 

(a) Owner of all the corporate stock of respondent Elkton; 

(b) President of respondent Elkton; and 
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(c) Responsible for the direction, management, and control of 
respondent Elkton. 

5. Respondent Van Dyke was, at all times material herein, a 
dealer and market agency within the meaning of those terms as de- 
fined in the Act, and subject to the provisions of the Act. 

CONCLUSIONS 

Respondents Elkton Livestock, Inc., and Wesley Van Dyke 
having admitted the jurisdictional facts and the parties having 
agreed to the entry of this decision, such decision will be entered. 

ORDER 

Respondents Elkton Livestock, Inc., and Wesley Van Dyke, their 
agents and employees, directly or through any corporate or other 
device, shall cease and desist from: 

1. Misrepresenting to their principals, or to other purchasers of 
livestock from respondents, the original purchase weights or the 
original purchase prices for such livestock; 

2. Preparing and issuing, or causing to be prepared and issued, 
in connection with the purchase or sale of livestock, accounts of 
purchase, invoices, billings, or any other document showing false, 
inaccurate or misleading weight or price entries for such livestock; 

3. Collecting payment from the purchasers of livestock on the 
basis of false, inaccurate, or misleading weight or price entries on 
accounts of purchase, invoices or billings; 

4. Inserting or failing to insert in accounts of purchase, in- 
voices, billings or any other document prepared in connection with 
the purchase or sale of livestock, any entry, statement or informa- 
tion by reason of which insertion or ommission a false or mislead- 
ing record is made, in whole or in part, of such livestock purchase 
or sale transaction; 

5. Issuing checks in payment for the purchase of livestock 
without having and maintaining sufficient funds on deposit and 
available in the bank account upon which the checks are drawn to 
pay the checks when presented; 

6. Failing to pay, when due, the full purchase price of live- 
stock; 

7. Failing to pay for livestock; and 

8. Engaging in business in any capacity for which bonding is 
required under the Packers and Stockyards Act, as amended and 
supplemented, and the regulations, without filing and maintaining 
a reasonable bond or its equivalent, as required by the Act and reg- 
ulations. 



586 


PACKERS AND STOCKYARDS ACT 
Volume 46 Number 2 


Respondent Elkton Livestock, Inc., is suspended as a registra^^ 
under the Act for a period of one year and thereafter until su i’ 
time as it complies fully with the bonding requirements under 
Act and regulations. When respondent Elkton demonstrates thati’ 
is in full compliance with such bonding requirements, a suppieniaj 
tal order will be issued in this proceeding terminating this auspcii 
sion after the expiration of the one-year period. : 

Respondent Wesley Van Dyke shall not engage in business asi 
market agency or dealer subject to the Act for a period of one yea^’ 
The provisions of this order shall become effective on the six!: 
day after service of this order on the respondents. 


In re: Greenville Livestock, Inc., and W. Bryan Hargiot, ii 
P&S Docket No. 6556. Decided March 3, 1986. 

John A Campbell, Administrative Law Judge. 

Ben Bruner, for complainant, 

Louis Foy, Trenton, North Carolina, for respondent. 

CONSENT DECISION 

This proceeding was instituted under the Packers and Stockyard 
Act (7 U.S.C. § 181 et seq.) by a complaint filed by the Adminialra^ 
or, Packers and Stockyards Administration, United States Depart , 
nent of Agriculture, alleging that the respondents wilfully violald 
he Act and the regulations issued thereunder (9 CFR § 201.1 d 
eg.). This decision is entered pursuant to the consent decision jrtci' 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondents admit the jurisdictional allegations in para 
graph I of the complaint and specifically admit that the Secretnij 
has jurisdiction in this matter, neither admit nor deny the vomaiTi 
ing allegations, waive oral hearing and further procedure, and con- 
sent and agree, for the purpose of settling this proceeding and hi 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 

FINDINGS OF FACT 

1. Respondent Greenville Livestock, Inc., doing business os East 
Carolina Stockyard, hereinafter referred to as the corporate it- ' 
spondent, is a North Carolina corporation. The corporate respond- 
ent's principal place of business is located at Ayden-Grifton, North ! 
Carolina, and its business mailing address is P. O. Box 833, Kin 
ston. North Carolina 28501. i 
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te corporate respondent is> and at all times material herein 

Engaged in the business of conducting and operating the 
^rolina stockyard, a stockyard posted under and subject to 
^visions of the Act, hereinafter referred to as the stockyard; 
Engaged in the business of a market agency buying and 
livestock in commerce on a commission basis; 

Engaged in the business of a dealer buying and selling Uve- 
^ commerce for its own account; and 
Registered with the Secretary of Agriculture as a market 
to buy and sell livestock in commerce on a commission 
md as a dealer to buy and sell livestock in commerce for its 
count. 

, Bryan Hargett, Jr., hereinafter referred to as the Individ- 
.pondent, is an individual whose business mailing address is 
■ox 833, Kinston, North Carolina 28501. 

le individual respondent is, and at all times material herein 

President of the corporate respondent; 

Owner of 100% of the outstanding stock issued by the cor- 
respondent; 

Responsible for the direction, management and control of 
■porate respondent; and 

A market agency and dealer within the meaning of those 
3 IS defined in the Act and subject to the provisions of the Act. 

CONCLUSIONS 

respondents having admitted the jurisdictional facts and the 
I having agreed to the entry of this decision, such decision 
entered. 


ORDER 

pondent Greenville Livestock, Inc., its officers, directors, 
and employees, successors and assigns, and respondent W. 
Hargett, Jr., his agents and employees, directly or through 
^rporate or other device, in connection with their activities 
to the Packers and Stockyards Act, shall cease and desist 

Failing to deposit in their Custodial Account for Shippers' 
da, within the specific times prescribed in section 201, 42(c) of 
gulations (9 CFR § 201.42(c)), an amount equal to the pro- 
receivable from the sale of consigned livestock whether or 
proceeds have been collected by respondents; and 
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2, Failing to otherwise maintain their Custodial AccoUi^J 
Shippers’ Proceeds in strict conformity with the provisions 
tion 201.42 of the regulations (9 CFR § 201.42). 

The corporate respondent is suspended as a registrant 
Act, and the individual respondent is prohibited from engaf?**’ 
business subject to the Act for a period of seven (7) days and 
after until they demonstrate that the shortage in the corpoi'ot' 
spondent’s Custodial Account for Shippers’ Proceeds haB 1 
eliminated. When respondents demonstrate that the shorttif? 
the Custodial Account for Shippers’ Proceeds has been elimii^* 
a supplemental order will be issued in this proceeding terini*''^^ 
the suspension and prohibition after the expiration of thts B' 
day period. 

In accordance with section 312(b) of the Act (7 U.S.C. § 2i;J(.U) 
spondents are jointly and severally assessed a civil penalty 
amount of Ten Thousand Dollars ($10,000.00). 

The provisions of this order shall become effective on Fc?t>i'i 
23, 1986. 

Copies of this decision shall be served on the parties. 


In re: Robert Hibberd, P&S Docket No. 6661. Decided Mtti'C 
1986. 

Victor ly. Palme), Administrative Law Judge 
Edward M. Silveisteui, for complainant. 

Fot respondent, pro se 


CONSENT DECISION 

This proceeding was instituted under the Packers and Stockyt 
Act (7 U.S.C. § 181 et seq.) by a complaint filed by the Admin ia 
tor, Packers and Stockyards Administration, United States Dep 
ment of Agriculture, alleging that the respondent wilfully violc 
the Act and the regulations issued thereunder (9 CFR §201.3 
seq.). This decision is entered pursuant to the consent decision j 
visions of the Rules of Practice applicable to this proceeding (7 C 
§ 1.138). 

The respondent admits the jurisdictional allegations in pi 
graph I of the complaint and specifically admits that the Secret 
has jurisdiction in this matter, neither admits nor denies the 
maining allegations, waives oral hearing and further procedi 
and consents and agrees, for the purpose of settling this proceed 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. ] 



FINDINGS OF FACT 


1. Eobert Hibberd, hereinafter referred to as the respondent, is 
an individual whose business mailing address is Valley View Trail- 
er Park # 192, Kearney, Nebraska 68847. 

2 . Respondent is, and at all times material herein was: 

(a) Engaged in the business of a market agency buying live- 
stock in commerce on a commission basis; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account and as a 
market agency to buy livestock in commerce on a commission 
basis. 


CONCLUSIONS 

The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 

Respondent Robert Hibberd, his agents and employees, directly 
or through any corporate or other device, shall cease and desist 
from engaging in business in any capacity for which bonding is re- 
quired under the Packers and Stockyards Act, as amended and sup- 
plemented, and the regulations, without filing and maintaining a 
reasonable bond or its equivalent, as required by the Act and the 
regulations. 

Respondent is suspended as a registrant under the Act until such 
time as he complies fully with the bonding requirements under the 
Act and the regulations. When respondent demonstrates that he is 
in full compliance with such bonding requirements, a supplemental 
order will be issued in this proceeding terminating this suspension. 

In accordance with section 312(b) of the Act (7 U.S.C. § 218(b)), re- 
spondent is assessed a civil penalty in the amount of Five Hundred 
Dollars ($500.00). 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 
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In re: Blackfoot Livestock Commission Co. P&S Docket No. 6!' 
Decided March 7, 1986. 

Misuse of custodial account — Check kiting — Six-month suspension until custoi^ 
account is no longer insolvent. 

Tho Judicial Officer affirmed Judge Weber’s decision lequiring respondent 
and desist from engaging in business while insolvent, misusing its custodial 
for shippers* proceeds; exchanging drafts or checks to create a false iJi i 

account; permitting QwnerSj etc,» to buy out of consignment for speculation; tz 
paying for livestock with a draft which is not a check without permission from t! 
seller. However, the Judicial Officer sua sponte increased the suspension perj 
from 36 days, which was requested by complainant and issued by the AU, t 
months, primarily because of the seriousness of the check-kiting violations 'IheL 
that the principal violator is now deceased is not a mitigating circumstance. Ap'i 
cipal is responsible for the acts of its agents Check kiting is seiious because o/p. 
tential for great harm. Severe sanction policy explained. Although complatimit 
vised respondent prior to the hearing that it was seeking a 35-day suspension wfe 
respondent should know that that is only a recommendation not binding on the 
dicial Officer. Where previous sanctions have not been adequate, a more 
sanction is issued in the present case rather than merely an announcement 
that in future cases the sanction will be increased. Harm to consignors is notcoroi 
ered in determining the sanction against an auction market. Consent deciiioi 
given no weight in determining sanctions in litigated cases. Complainant's ifives!ij> 
tion report is nob producible under Jencks Act, and respondent’s request forili: 
report does not require the ALJ to perform an in camera examination, ; 

William c/. Weber, Administrative Law Judge. ! 

Peter Tram, for complainant. 

Robert M Cook, Norfolk, Nebraska, for respondent. 

Decision by Donald A. Campbell, Judicial Officer. 

DECISION AND ORDER ' 

This is a disciplinary proceeding under the Packers and Stock 
yards Actj 1921, as amended and supplemented (7 TJ.S.G § 181 i\ 
seq,)J An initial Decision and Order was filed on August 22, 198v 
by Administrative Law Judge William J. Weber (ALJ) suspending 
respondent as a registrant for 36 days and ordering respondent 
cease and desist from engaging in business while insolvent; mJsus 
ing its '^Custodial Account for Shippers* Proceeds**; exchanging 
drafts or checks to create a false 'Afloat** or balance in its account; 
permitting owners, officers, agents, or employees to buy livestoci^ 
out of consignment for speculation; and paying for livestock withi. 
draft which is not a check without obtaining permission from the 
seller. 


* See generally Campbell, ^‘The Packers and Stockyards Act Regulatory 
gram/* in 1 Davidson, Agricultural Law^ ch, 3 (1981 and Aug. 1986 Supp.), 

Carter, “Packers and Stockyards Act,” in 10 Harl, Agricultural Law, ch 71 
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September 23, 1985, respondent appealed to the Judicial Offi- 
to whom final administrative authority to decide the Depart- 

i 556 and 557 has been delegated 


r t's cases subject to 5 U.S.C. 

r^f'R §2.35).** On October 21, 1985, the case was referred to the 
^/^jpial Officer for decision. The Judicial Officer sua sponte raised 
^ jssue as to whether the suspension period should be "substan- 
? .y increased, e.g., 6 months to a year” (Notice filed January 31, 
Additional briefs were filed by the parties, 
argument before the Judicial Officer, which is discretionary 
ZfR § 1.145(d)), was requested by respondent, but is denied inas- 
as the issues are not novel or difficult, the case has been 
^ ,^ughly briefed, and oral argument would seem to serve no 
purpose. 

^^sed upon a careful consideration of the record, the ALJ's find- 
^ and conclusions are adopted as the final decision in this case, 
changes too minor to itemize (except that a paragraph is omit- 
' V^hich begins at the bottom of page 24 of the ALJ's decision). 
^j,tional conclusions by the Judicial Officer follow the ALJ’s con- 
^jons. The suspension period is increased to 6 months for the 
0 OTiS set forth in the Judicial Officer's additional conclusions. 

ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


is a disciplinary proceeding under the Packers and Stock- 
Act, 1921, as amended and supplemented (7 USC § 181 seq,^ 
ct**) instituted by a complaint filed on March 1 1983, 
jenerally, the complaint alleged respondent violated the provi- 
ris of the Act (and implementing regulations 9 CFR 200 et seq) 
icerning insolvency, misuse of the custodial account, paying for 
^stock with drafts (without written permission from the seller), 
^cki-kiting and speculative purchases of cattle consigned for sale. 
Specifically, the complaint charged respondent corporation wil- 
ly violated the Act by exchanging checks or drafts with Uinta 
•^eatock Commission Company when no sales of livestock were in- 
ved, for the purpose of creating a false * Afloat” or balance in 
'H bank accounts. The complaint also charged that there were in- 


* rrhe position of Judicial Officer was established pursuant to the Act of April 4, 
^ 17 U.S.C. §§ 460C“460g), and Reorganization Plan No. 2 of 1963, 18 Fed. Rog. 
Cl963t nprinicd in 6 U.S.C. app. at 1068 (1982), The Department’s present Judi- 
Officer was appointed in January 1971, having been involved with the Depart- 
regulatory programs since 1949 (including 3 years’ trial litigation; 10 years* 

^llate litigation relating to appeals from the deciaions of the prior Judicial Offi- 
8 years as administrator of the Packers and Stockyards Act regulatory pro- 
^ {December 1962- January 1971)), 
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12. As of December 31 1981, respondent’s current liabilities ei 
ceeded its current assets. As of that date, respondent had currcr 
liabilities of approximately $474,979.00, and current assets totnllirif 
approximately $308,760.00, resulting in a deficit of approx imattli 
$166,219.00. (CX 10; TR 51-711 

13. A financial statement prepared by respondent’s accouniar' 
showed that as of December 31, 1981, respondent’s current liabil 
ities exceeded its current assets by approximately $192,974.00, a; 
amount even greater than that alleged by complainant. (CX 9) Th( 
figures in both CX 9 and CX 10 demonstrate that respondent’s cui 
rent liabilities exceeded its current assets as of December 31 1981 

14. While insolvent, Respondent operated as a market agenci 
subject to the Act between October 31 and December 31 1981, 

Custodial Account 

16. Respondent, between March 30 and February 26 1982, failed 
to maintain its Custodial Account for Shippers’ Proceeds (“custoli 
al account”) in accordance with the regulations promulgated under 
the Packers and Stockyards Act, in that: 

(a) As of March 30, 1981, respondent had outstanding checks 
drawn on its custodial account in the amount of $318,825.89, and 
had, to offset those checks, cash in said account in the amount ci 
$145,384.32, deposits in transit of $2,842.70, and proceeds rocoivabk 
of $28,023.80, resulting in a deficiency of $142,575.57 in funds avail 
able to pay shippers their proceeds. (CX 11; TR 78-85) 

(b) As of April 30 1981, respondent had outstanding chccki 
drawn on its custodial account in the amount of $296,715,58, niii 
had, to offset those checks, cash in said account in the amount (( 
$276,056.40, no deposits in transit and no proceeds receivable, rt 
suiting in a deficiency of $20,659.18 in funds available to pay ship 
pers their proceeds. (CX 12; TR 86-88) 

(c) As of October 31 1981, respondent had outstanding check* 
drawn on its custodial account in the amount of $922,347.50, and 
had, to offset those checks, cash in said account in the amount ci( 
$193,366.60, deposits in transit of $97,038.28, and proceeds receiva- 
bJe of $611,189.77, resulting in a deficiency of $20,752.85 in funds 
available to pay shippers their proceeds. (CX 8; TR 36-40) 

(d) As of December 31 1981, respondent had outstanding cliecks 
drawn on its custodial account in the amount of $102,044.96, and 
had, to offset those checks, cash in said account in the amount td 
$83,457.07, no deposits in transit and no proceeds receivable, result 
ing in a deficiency of $18,687.88 in funds available to pay shippcR' 
their proceeds, (CX 10; TR 63-66) 
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16. An analysis of the custodial account for April 1981 revealed 
that the outstanding checks drawn on the custodial account exceed- 
ed the ending bank balance for each and every day in April. (CX 
13; TR 141-48) 

17. The shortages were caused in part by the failure of respond- 
ent to deposit in its custodial account, within the respective times 
prescribed by the regulations (1) an amount equal to the proceeds 
from purchases of consigned livestock by Dennis Lake and Delwyn 
Ellis, respondent’s owners and officers; and (2) an amount equal to 
the proceeds receivable from purchases of consigned livestock by 
others. (CX 8, 10-12; TR 163-155) 

18. The deficiencies in the custodial account were also caused by 
respondent’s deposit to its general account of monies which should 
properly have been deposited immediately in its custodial account. 
It was common practice for respondent to deposit proceeds from 
the sale of consigned livestock received on the Monday and Tues- 
day following the Friday sale in its general account rather than 
the custodial account. Between March 6 and May 29 1981, respond- 
ent had as much as $284,899.84 in its general account which should 
properly have been deposited in its custodial account. For the 
period December 11 1981 through February 19 1982 as much as 
$189,398.14 of consignors’ money was in respondent’s general ac- 
count rather than its custodial account. (CX 14, 15, 16; TR 149-166) 


Check-kiting 

19. Uinta Livestock Commission Company, Roosevelt, Utah, wa^ 
at the time relevant here (from January 1 1981 through May 2 
1981), a market agency which conducted weekly auction sales, and 
also purchased and sold livestock for its own account. (CX 178; iK 

20. Mr. Kay Andreasen, 907 Paulsen, Moses Lake, Washin^on 
98837, was at the time material here, the owner of Uinta Lives oc 

Commission Co. , 

21. Ms. Carol Kimball, Hancock Co^e. Roosevelt. Utah, at 
time relevant here, (from January 1 through May 27 198U 
was the bookkeeper and office manager of Umta Livestock Com- 
mission Company. In that capacity she issued Uinta 

payable to Blackfoot Livestock Commission Company totalling 
$8,697,664.44. (CX 17A; TR 307) 

22. Ms. Kimball was also authorised by 

Vice-President of Blackfoot Livestock) to sipi Bl^^kfoo^ Li^^gtock 
Commission Company drafts made payable to Uinta Livestock 

Commission Company. (TR 314) 
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23. Between January 1 1981 and May 20 1981 more than 75 sepa- 

rate drafts totalling $8,629,649.58, payable to Uinta Livestock Com 
mission Company, were drawn on Blackfoot’s account, The over- ■ 
whelming majority of those drafts were signed by Ms. Kimball. (CX • 
17A) I 

24. Many of these Blackfoot drafts were issued to cover Uinta’s - 
overdrafts in its account at Zions First National Bank, Roosevelt, ' 
Utah. Uinta’s account was in an overdraft position on an almost 
daily basis.® (TR 309, 310) 

25. An analysis of the Blackfoot drafts in CX 17B reveals that 
some have names and figures which purport to be ti’ue purchaser 
of livestock while others contain no information as to the number 
of head, or weight or price. Many of the names and figures on the 
drafts wei-e fictitious, placed on the di*afts of Blackfoot Livestock to 
make them appear to be legitimate transactions at the request of 
Paul Thompson, who was then Vice-President of Blackfoot. (TR 
312-27) 

26. When a Blackfoot draft made payable to Uinta was issued, an 
exchange check payable to Blackfoot was issued by Ms. Kimball 
within minutes after writing the Blackfoot drafts. (TR 313) 

27. At the time the Uinta checks given in exchange for Blackfoot 
drafts were issued, there were not sufficient funds in Uinta’s ac- 
count to cover such checks. (CX 18A; TR 279-285) 

28. At the time Blackfoot drafts were issued and deposited by- 
Uinta in Uinta’s bank account, there were not sufficient funds in 
Blackfoot’s account to cover such drafts. (CX 18B; TR 285-293) 

29. Prior to a Uinta exchange check being presented for payment 
at its bank, another Blackfoot draft would be deposited and cred- 
ited to Uinta’s bank. The reverse was also true, i.e., a Uinta check 
would be deposited and credited to Blackfoot’s account prior to a 
Blackfoot exchange draft being presented for payment. (TR 277- 
278) 


Zions First National Bank allowed Uinta provisional use of the funds on deposit 
of the Blackfoot Livestock drafts, before Blackfoot Livestock, ns drawee, had "ac- 
cepted” the drafts for payment 

After the death of Paul Thompson, Uinta officials were told that the lelntionship 
•with Blackfoot Livestock would continue. (TR 336, 346-47). But almost immediately 
thereafter, apparently when Blackfoot Livestock officers discovered the full extent 
of that relationship, Blackfoot Livestock officers refused to accept for payment any 
further drafts payable to Uinta. 

This resulted in a loss of about $884,000.00 by Zions First National Bank which 
had allowed provisional use of these funds to Uinta on deposit of the drafts. (Find- 
ings of Fact J4 through 19, decision of the District Court, Zions First National Iknk 
V. Blackfoot Livestock, supra). 
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30. The purpose and effect of this exchange was to create an arth 
ficial balance in both Blackfoot's and Uinta’s account such that 
there appeared to be sufficient funds in the accounts when in fact 
these funds were merely “paper” money. (TR 371, 372) 

31. A representative sampling of these checks and drafts appears 
in paragraph VII of the complaint (with minor typographical 
errors). 

32. Dennis Lake was aware that a large number of Blackfoot 
drafts for large sums of money were being issued to Uinta Live- 
stock at least as early as April, 1981. (TR 824, 312-314) 

33. In late May, after the death of Paul Thompson, Dennis Lake 
refused to honor three Blackfoot drafts totalling $884,108.61 issued 
to Uinta even though Blackfoot had received and deposited a check 
for $84,688.94 issued by Uinta in exchange for the first of these 
drafts. (CX 17A; TR 369, 347) 

Speculative Purchctses by Respondent’s Officers and Failure to 
Timely Deposit Funds in the Custodial Account 

34. During the period November 6 1981 through February 26 
1982, Dennis Lake and Delwyn Ellis purchased, purportedly in the 
name of Blackfoot, livestock which had been consigned to Blackfoot 
Livestock Commission Co., for sale on commission basis (detailed in 
paragraph VIII of the complaint). 

85. In purchasing these livestock, Lake and Ellis actively compet- 
ed with other bidders. (TR 663) 

36. Separate “deal sheets,” that is, documents which show the de- 
tails of the purchase of livestock by Lake and Ellis, including the 
number, weight and price on the top half of the sheet, and its sub- 
sequent resale to include the purchaser, the number, weight and 
price on the bottom half of the sheet, were kept for Lake and Ellis, 
<CX 20; TR 438, 750) 

37. On virtually every deal sheet, there was a figure in the 
center of the sheet on the bottom which represented the difference 
between the price paid for the livestock at the top and the pi'ice 
purportedly received from the subsequent resale of these livestock, 
i.e., gross profit. (CX 20; TR 440, 446) 

38. Certain of the livestock purchased from consignment by Lake 
and Ellis in the name of Blackfoot were sold to Dennis Lake and 
Delwyn Ellis for their ranching or feeding operations. These pur- 
chases were not paid for by the close of business on the day follow- 
ing the sale. (TR 756-64; CX 20) 

39. The percentage of livestock purchased out of consignment by 
Blackfoot ranged from a low of 3% on December 18 1981, to highs 
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of 28% on February 5 1982; 25% on February 12 1982; and 21% o:i 
February 19 1982. (CX 20A) 

40. Although Lake and Ellis did not make a profit on the resale 
of their purchases out of consignment on every sale day, significant 
profits were made on most days. (CX 20A) These purchases were 
made with the hope and intention of making a profit on resale. 

41. Lake and Ellis knew, prior to the Friday sale, the kind and 
quality of most of the livestock which was being consigned to their 
market for that sale. (TR 659, 788) 

42. Dennis Lake and Joe Shrader had conversations every Friday 
morning prior to the Blackfoot sale concerning the heifers being 
consigned, the market and price for heifers in Colorado. (TR 618- 
519) 

43. After the sale, Dennis Lake called Shrader and offered the 
livestock to Shrader. Shrader, in fact, purchased many heifers from 
Lake. (CX 20; TR 521) 

Unauthorized Use of Drafts 

44. Blackfoot issued bank drafts in payment for its purchases of 
livestock without prior written permission from the sellers. (CX 21; 
TR 463-464) 


DISCUSSION AND CONCLUSIONS 
I 

Respondent Wilfully Violated The Act By Operating As A Market 

Agency While Its Current Liabilities Exceeded Its Current Assets 

7 use § 204 provides, in part, that “. . . whenever, after due 
notice and hearing, the Secretary finds any registrant is insolvent, 
he may issue an order suspending such registrant for a reasonable 
specified period.” 

In the absence of a statutory definition of solvency, the Secretary 
has adopted the test of insolvency as being whether current liabil- 
ities exceed current assets. If a registrant’s current liabilities 
exceed its current assets, it is deemed to be insolvent. (9 CFR 
§ 203.10; TR 16), In Bowman v. US. Department of Agriculture, et 
al., 863 F2d 81 (5th Cir. 1966), the Fifth Circuit, in approving the 
Secretary’s test, stated; 

“having in mind the remedial purposes of the Act, we hold 
that the test used for determining solvency or insolvency 
under the circumstances here was reasonable. A financial 
status where current assets exceed current liabilities 
would be the sine qua non of prompt payment.” 
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Bowman, 363 F2d at 85. 

It is well-established that operating as a market agency or dealer 
subject to the Act while insolvent is an unfair and deceptive prac- 
tice in violation of section 312(a) of the Act (7 USC § 213(a)). See 
e.g., Xn re Southern Buyers, Inc,, 14 Agric. Dec. 811 U956); In re 
John L. Cooper, et al, d/h/a Cooper Commission Company, 19 Agric. 
Dec. 160 (1960). Respondent admits that it operated during the 
period in question, but denies that it was insolvent. 

Ms, Bonnie Bergers, an auditor with the Portland, Oregon Re- 
gional Office of the Packers and Stockyards Administration, testi- 
fied concerning the results of her analysis of respondent's financial 
condition. Her analysis as of October 31 1981, shows that respond- 
ent’s current liabilities exceeded its current assets by approximate- 
ly $112,298.00. (FF. 11) For December 31 1981, Ms. Bergers’ figures 
show an excess of current liabilities over current assets of approxi- 
mately $166,219.00. (FF. 12) An analysis done by respondent’s own 
accountants also demonstrated that respondent was insolvent as of 
December 31 1981. (FF. 13) 

Respondent argues that complainant improperly characterized 
respondent’s secured line of credit, or operating loan, with the 
Idaho Bank and Trust Co. as short-term and, therefore, a current 
liability. Ms, Bergers testified that the note payable was considered 
a current liability because the note itself was a demand note. (TR 
43, 44) The May 5 1981 note states, in pertinent part, “For value 
received, the undersigned, hereinafter referred to as Borrower, 
promises to pay to the order of IDAHO BANK AND TRUST CO. 
(Bank), on demand, or if no demand is made, then on April 1, 
1982 . . .’’ (CX 8, p. 51 A; Emphasis added) 

Mr. Mooney, a Vice-President and Manager of the Blackfoot, 
Idaho office of the Idaho Bank and Trust Company testified that 
because this note was a demand note, the bank had the right to, 
and would, demand immediate payment of the note if the bank felt 
that it was in its best interest to do so, (TR 569) In fact, the bank 
did not call the note due. But, this cannot, does not, convert a 
demand note into a note payable more than 12 months in the 
future. 

Accordingly, the note was properly classified as a current liabil- 
ity on the analyses for both October 31 1981, and December 31 
1981, done by Ms. Bergers. Interestingly, respondent’s accountants 
also classified this note as a current liability, {cf., CX 9, p. 6, Notes 
payable-bank, unsecured-$185,343) 

Once insolvency has been established, it is presumed to be con- 
tinuing. In re Koenig, 24 Agric, Dec, 1213, 1219 (1966). Respondent 
did not show that its financial condition between October 31 1981 
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and December 31 1981 was materially different from Ms. Bergers 
figures. Respondent operated subject to the Act while insolvent. 

Respondent did, however, introduce a statement purporting to 
demonstrate that as of December 31 1983, its current assets exceed- 
ed its current liabilities by approximately $61,000. (RX 143) No doc- 
umentation was proffered to support any of these figures. In fact, 
Mr. Lake testified that these were figures given him over the tele- 
phone by his accountant. (TR 717) This evidence is too abstract and 
conclusory to warrant much probative value. It does not overcome 
the presumption of continuing insolvency based on final detailed 
accounting analysis. Thus, the suspension will necessarily have to 
continue until such time as respondent clearly and persuasively 
demonstrates that it is currently solvent. 

II 

Respondent Failed To Maintain And Use Properly Its Custodial 

Account 

A. As of March 30 1981, April 30, 1981, October 31, 1981, and De^ 
cember 31 1981, there were shortages in respondents custodial ac- 
count 

Ms. Bergers, as part of her audit of respondent's financial condi- 
tion, analyzed its custodial account for March 30 1981, April 30, 
1981, October 31 1981, and December 31 1981. Each analysis is sup' 
ported by complete documentation and shows that on eacli date, re- 
spondent's custodial account had a shortage in the amount of funds 
available to pay consignors the net proceeds from the sale of their 
livestock on a commission basis. 

Based on the bank statement for respondent's custodial account, 
the analysis as of March 30 1981, shows cash in the amount of 
$145,384,32 in the account on that date. Also debited to the account 
in the analysis were deposits in transit in the amount of $2,842.70 
and proceeds receivable in the amount of $28,023.30. This resulted 
in a total of $176,250.32 in custodial funds available to pay shippers 
their proceeds. 

As of March 30 1981, there were, however, outstanding custodial 
account checks in the amount of $318,825.89 drawn on the account. 
This resulted in a shortage of funds available to pay consignors 
their proceeds in the amount of $142,575.57, (CX 11; TR 83-85) 

Respondent did not contest the accuracy of these figures or the 
data contained in Ms. Bergers’ analysis (and supporting schedules) 
of the custodial account as of March 30 1981. Accordingly, it is not 
disputed that there was a shortage in custodial account funds avail- 
able to pay consignors the proceeds from the sale of their livestock. 
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Respondent’s custodial account was similarly analyzed as of 
April 30 1981, October 31 1981, and December 31 1981. Respondent 
introduced no evidence challenging the figures contained in com- 
plainant's analyses. 

Ms. Bergers’ analysis of the custodial account as of April 30 1981, 
demonstrates that there was a shortage in funds available to pay 
shippers their proceeds as of that date. The bank statement shows 
that there was a balance of $276,056.40 in the account. There were 
no deposits in transit, pi’oceeds receivable or any other debits. (CX 
12; TR 87) There were outstanding checks drawn on the custodial 
account in the amount of $296,7 15.68, resulting in a shortage in the 
custodial account of $20,659.10 as of April 30 1981. (CX 12; TR 88) 
The analyses for October 31 1981, reflects similar results. On Oc- 
tober 31 1981, there were outstanding checks drawn on the custodi- 
al account in the amount of $922,347.50. (CX 8, p. 26; TR 40) To 
offset these checks, respondent had total debits of $901,594.65, con- 
sisting of a bank balance of $193,366.60, deposits in transit of 
$97,038.28, and current proceeds receivable of $611,189.77. Compar- 
ing the total debits to the amount of outstanding checks shows a 
shortage of $20,752.85. (CX 8, p. 26; TR 86-40) 

On December 31 1981, there were outstanding checks drawn on 
the custodial account in the amount of $102,044.95. (CX 10, p. 24, 
27-28; TR 64) The bank statement showed a balance of $83,467.07. 
(CX 10, p. 24, 26; TR 63) There were no other debits to offset the 
outstanding checks. (CX 10, p. 24; TR 63) Comparing the bank bal- 
ance with the outstanding checks reveals a shortage of $18,587.88 
in funds available to pay shippers their proceeds on December 31 
1981. 

Respondent did not dispute the accuracy of complainant’s fig- 
ures, but was, apparently, content to point out that a few of the 
outstanding checks were issued to respondent or to businesses run 
by its owners (TR 131), and that no custodial account checks were 
ever returned for insufficient funds. (TR 134) 

This is not a meritorious defense for, as the Judicial Officer spe- 
cifically noted in In re Bowman and Reynolds, 23 Agric. Dec. 1605 
at 1071, quoting Harry C. Daniels, d/b/a Harry C. Daniels and Co. 
V. United States, 242 F2d 39, 41-42 (7th Cir. 1957), cert, denied, 345 
U.S. 989 (1957): 

“The argument that there is no evidence of any particular 
shipper not being paid is not controlling. It is the duty of a 
regulatory agency to prevent potential injury by stopping 
unlawful practices in their incipiency. Proof of a particular 
injury is not required. Federal Trade Commission v. Rala- 
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dam Co., 316 U.S. 149, 152, 62 S. Ct. 966, 86 L, Kd 1336^ 
Fashion Originatois Guild of America v. Federal Da^t 
Commission, 812 U.S. 457, 466, 668, 61 S. Ct. 703, HC L. &- 
949.” 

While it is true that respondent did make a supplemental dop> 
into its custodial account to correct the deficiency, tills wosi 
done until May, 1982, and only after the shortage had been iwiri 
out by Packers and Stockyards Administration officials, (TK 

E. Respondent's failure to maintain and use properly itscuilid^ 
account is a violation of the Act and regulations. 

Every market agency subject to the Packers and Stockyards A 
is required to establish and properly maintain a Cuslocllnl Accih,: 
for Shippers’ Proceeds (9 CFR §201.420))). Section 201.42(c) of tl 
regulations (9 CFR § 201.42(c)) in effect at the time of tlio allcf: 
violations gives detailed instructions on how to properly niainlai: . 
custodial account: 


(c) Deposits in Custodial Accounts. Before the close of the 
next banking business day after consigned livestock ... is 
sold, the market agency . . . shall deposit in its custodiol 
account the proceeds from the sale of consigned 
livestock . . . that are collected or received on the date of 
sale, and an amount equal to the proceeds receivable from 
the sale of consigned livestock . . , that are due from (I) 
the market agency . , (2) any owner, officer, or employee 

of the market agency , . or (3) any buyer to whom the 
market agency has extended credit. On or before tho third 
day following the sale of consigned livestock . . . (or the 
next banking business day after the third day if such third 
sy is a nonbanking business day), the market 
agency . . . shall deposit in the custodial account an 
amoun ^ equal to all the proceeds receivable from the sale 
0 consipved livestock . , ., whether or not such proceeds 

ave been collected or received by the market 

i^ency . . . ." 


^ record of this proceeding clearly shows tl 
with the ^ maintain its custodial account in accordaj 
m 201.42 of the regulations, 

toitted suhsi^n^i convincingly that the respondent p 

checks issunA tr. fk outstanding custodial accoi 

cnecks issued to the consignors of livestock. (CX 8. 10-12) 
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Blackfoot Livestock, or its ownei’S, made substantial purchases of 
consigned cattle on several occasions ranging well over $100,000.00. 
(CX 14 and 15) 

Under section 201.42(c) of the regulations (9 CPR § 201.42(c)), 
Blackfoot is required to reimburse the custodial account for its pur- 
chases or for the purchases of its owners or officers, Dennis Lake 
and Delwyn Ellis, by the close of business on the next business day 
following the sale (Monday). (TR 164) 

Regularly and habitually, respondent failed to timely reimburse 
the custodial account for these purchases. (CX 14 and 15) 

Respondent also violated the Act by depositing some of the sale 
proceeds in its general account— not the custodial account. For ex- 
ample, on each Monday during the period examined, amounts of 
trust funds from a low of $32,469.12 on Monday, December 21 1981, 
to a high of $284,899,84 on Monday, March 9 1981, were deposited 
not to the custodial account as required but into respondent’s gen- 
eral account, (CX 14, 15; TR 155) 

As trust funds, the proceeds from the sale of livestock sold on a 
commission basis may be used only to pay consignors the net pro- 
ceeds from the sale of their livestock, after deducting the market’s 
lawful charges. Properly maintaining such funds in a custodial ac- 
count prevents them from being commingled with the firm’s gener- 
al operating funds and thereby endangered. 

Mr. Griffin Bonham, Branch Chief, Marketing Practices Branch, 
Packers and Stockyards Administration, testified concerning his 
personal experience with situations where banks had offset funds 
in a market’s general account to cover the market’s indebtedness 
to the bank, but had been prevented from attaching custodial funds 
since those funds belonged to the consignors, not the market. (TR 
537-38) See also. Union Stock Yards Bank v. Gillespie, 137 US 411 
(1890); Steere v. Stockyards National Bank, 113 Tex 387, 256 S.W. 
586 (1923) 

Additionally, each consignor who has money in the custodial ac- 
count is entitled to FDIC coverage up to $190,000.00 rather than 
the account itself being subject to a single FDIC coverage of 
$100,000.00. (TR 156) 

Consignors are entitled to rely on the market’s compliance with 
the regulations promulgated under the Packers and Stockyards Act 
(9 CFR §§ 201.40, 201.42) to ensure that their funds are being prop- 
erly safeguarded in a custodial account. Rather than safeguarding 
these funds in a custodial account, however, Blackfoot diverted a 
significant portion of these funds each week to its general account 
where it was used for Blackfoot’s own purposes. 
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During the period when Blackfoot had a substantial ninouati' 
trust funds in its general operating account rather than in its cu‘ 
todial account, Blackfoot was i-egularly making payments uii i’j 
line of credit or operating loan from Idaho Bank & Trust Co. (if 
CX 16; TR 167-182) 

While Blackfoot was depositing trust funds into its general ojx,--' 
ating account, even that was insufficient to prevent the general ac 
count from being overdrawn. 

It was standard operating procedure for Blackfoot to diveil eustc ' 
dial funds into its general account in order to enable it to nioa' 
easily make payments on its operating loan. 

In effect, Blackfoot was borrowing money from its coii-sigiior- , 
(without their permission) to help Blackfoot pay back the bank. ]r 
many cases, the custodial account was not reimbursed unlil thi; 
Wednesday or Thursday following a Friday sale. Blackfoot used i(j 
consignors’ money for its own purposes and has endangered con ' 
signors’ proceeds. i 

The Secretary has consistently held, and the courts huve sus- 
tained, that the failure of a market agency to maintain its custodi-j 
al account in accordance with the requirements of section 201, -12 is 
a violation of sections 307 and S12(a) of the Act (7 USC §§20.'<, , 
213(a)), as well as a violation of section 201.42 of the regulations. iS/ 
CFR § 201.42) In re Arab Stock Yard, 37 Agric. Dec. 293, 301-0), i 
310-11 (1978); In re Breckenridge Auction & Sales Co, 36 Agric. Doc 
1522 (1977); In re Sechrist Sales Co., 36 Agric. Dec. 665, 666, C71-1.’ 
(1977); In re Hardy, 33 Agric. Dec. 1383, 1398-1406 (1974); In ri\ 
Miller, 33 Agric. Dec. 53, 60-62 (1974), aff’d sub. twin., Miller v. [ 
Butz, 498 F2d 1088 (6th Cir. 1974); In re Lufkin Livestock Exchan^tf, ' 
Inc., 27 Agric. Dec. 596, 605-10 (1968); In re Anderson, 26 Agiif ’ 
Dec. 615, 619-20 (1967); In re Koenig, 24 Agric. Dec. 1213, 1219-20 
(1965); In re Bowman, 23 Agric. Dec. 1074, 1086-89 (1964), uffd , 
Bowman v. United States Department of Agriculture, 36 F.2d 81 
(6th Cir. 1966); In re Bowman and Reynolds, 28 Agric. Dec. 10C5, 
1068-71 (1964); In re Daniels, 14 Agric. Dec. 903, 913-17 (IMS', 
aff'd, Daniels v. United States. 242 F2d 39 (7th Cir. 1957), cert 
denied, 345 U.S. 939 (1957). 

Further, the Secretary has repeatedly detei’mined that a inarktt 
agency s failure to make deposits to its custodial account in tlie 
manner and within the times prescribed in section 201.42 is (in 
unfair and deceptive practice. "It is deceptive because shippt'r.s do 
not know that their money is being used to extend credit to buyers 
It is unfair because it is using trust money for their own purposes 
(to extend credit to themselves and others.)’’ In re Hardy, 33 Agric. , 
Dec. at 1400. ' 
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It should be noted that Blackfoot had previously been placed on 
notice as to the requirements governing reimbursement of the cus- 
todial account in a letter dated November 17 1975. (CX 5) Blackfoot 
was aware of the requirements and the regulations are clear, yet, 
as Mr. Lake testified, it was standard practice to deposit funds into 
the general account and to reimburse the custodial account for 
those deposits and Blackfoot's own purchases at a later date, (c/i, 
TR 771) 

Therefore, Blackfoot has failed to maintain and use properly its 
custodial account and has used custodial funds for its own purposes 
in violation of sections 307 and 312(a) of the Act (7 USC §§ 208, 
213(a)), and the regulations (9 CFR §§ 201.40, 201.42). 

Ill 

Respondent Blackfoot Wilfully Violated The Act By Engaging In 
An Exchange Of Checks (Check Kiting) With Uinta Livestock For 
The Purpose Of, Or With The Effect Of, Creating A False "Float” 
Or Balance In Both Companies ’ Bank Accounts 

During the period from January 7 1981 through May 20 1981, re- 
spondent Blackfoot issued in excess of 75 drafts made payable to 
Uinta Livestock Commission Company. These drafts totalled 
$8,629,649.58. (FF 23; CX 17A) Uinta Livestock issued checks made 
payable to Blackfoot during the same period in the amount of 
$8,697,664.44, (PF 21; CX 17A) It is clear that whenever a Blackfoot 
draft was given to Uinta, a Uinta check for the same amount was 
issued, almost always on the same day, to Blackfoot. 

Both Ms. Kimball * and Mr. Andreasen, office manager and 
owner, respectively, of Uinta, testified that Uinta had been given a 
Blackfoot draft book and was authorized, by Paul Thompson, who 
was at that time an owner and officer of Blackfoot, to issue Black- 
foot drafts to Uinta. (TR 334) Both individuals further testified that 
many of the Blackfoot drafts were used to cover Uinta’s almost 
daily overdraft position in its bank account. (FF 24; TR 309-10) Ms. 
Kimball testified that she immediately informed Kay Monson, a 
Blackfoot employee, whenever she issued a Blackfoot draft. (TR 
338) 


^ Ms. Kimball's testimony is entitled to great weight and probative value. Her 
participation was described by her in a most direct, unhesitating, frank manner. 
She was completely open, sincere, and cooperative. 

She bad carried out her instructions as an employee of Uinta, and she took pains 
to describe accurately what was done. 

Courage was required to so testify. She had been given no promise of any immu- 
nity of any kind. (TR 306) 
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In late April or early May 1981, many of the drafts began to 
show notations as to the names of sellers, number of head and 
weight of the livestock purportedly purchased and paid for by the 
particular draft. Ms. Kimball admitted that these entries were fic- 
titious and that there were no livestock involved. (FF 25; TR 312* 
These entries were made at the request of Paul Thompson to allay 
Dennis Lake's concerns about the large amount of money involved. 
(TR 312, 332) 

Respondent would like everyone to believe that it was simply fi- 
nancing Uinta's livestock purchases. Such a conclusion, however, 
ignores the clear dictates of all the evidence and defies all logic, 
since, at the time Blackfoot issued drafts to Uinta, there were not 
sufficent funds in Blackfoot’s account to cover the drafts. (CX 18B; 
TR 285-293) Only the check given by Uinta in exchange permitted 
the Blackfoot draft to be honored. It is simply not possible for a 
person without funds to finance another. 

Furthermore, both Kimball and Andreasen testified that they 
used many of these drafts solely to correct the overdraft position of 
Uinta's bank account and that Paul Thompson, at least, knew it. 
(TR 309, 346, 350) The sheer volume of the purchases, in excess of 
$8.6 million in a five-month period, suggests that these drafts were 
not for livestock purchases. It is virtually impossible that Uinta 
bought such a large amount of livestock on an almost daily basis. It 
is ludicrous to assert that Blackfoot was legitimately financing 
Uinta when Uinta was writing a check in exchange for Blackfoot’s 
draft within minutes. (FF 26, TR 313) If Uinta could immediately 
repay Blackfoot, then there was no reason to borrow the money in 
the first place. 

It is clear, therefore, that this arrangement between Blackfoot 
and Uinta was not a financing arrangement as Blackfoot would 
have us believe, but a deliberate attempt on the part of both Uinta 
and Blackfoot, with the full knowledge and complicity of each, to 
manipulate uncollected funds in their bank accounts. 

An analysis shows Uinta's “net bank balance’’ (between 1/2/81 
and 6/2/81) was in an overdraft position on each and every day 
except two. (CX 18A) Obviously, since some Blackfoot drafts were 
used to cover overdrafts in Uinta’s account, Mr. Andreasen knew 
he did not have sufficient funds in his account to pay the Uinta 
checks issued in exchange for, or to repay, the Blackfoot drafts. 
Clearly, he was relying on being credited with the deposit of an- 
other Blackfoot di'aft into the Uinta account prior to that check 
being returned, 

■ An analysis of Blackfoot’s daily bank balances, based on the 
bank statements, with the Uinta checks which have been credited 
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to Blackfoot’s account although not yet presented for payment at 
Uinta's bank, and the amount of Blackfoot drafts issued to Uinta, 
but not yet presented to Blackfoot’s bank for payment (TR 285, 286) 
shows a daily "net bank balance” for Blackfoot’s account during 
the period January 2 1981 through May 29 1981 which, with few 
exceptions, was in an overdraft position. (CX 18B) 

Tracing the following example of the exchange shows how the 
scheme operated. The first Blackfoot draft listed on CX 17 A is draft 
#4449, dated January 7 1981, in the amount of $217,472.32. (CX 
17B, p.l) Uinta deposited this draft in its account at Zions First Na- 
tional Bank on January 7 1981. (CX 17C, p. 1) On January 8 1981, 
Uinta issued its check #2583 to Blackfoot in the same amount, 
$217,472.32, (CX 17B, p. 2) Blackfoot deposited Uinta’s check in its 
account at Idaho Bank and Trust Co. on January 12 1981. (CX 17D, 
p. 1) On January 7 1981, when Blackfoot’s draft was issued in the 
amount of $217,472.32, Blackfoot had $45.27 in its bank account. 
(CX 18B, p. 1; CX 17G, p. 1) Clearly, when Blackfoot’s draft was 
issued on January 7 1981, it did not have sufficient funds to cover 
the draft. 

On January 8 1981, when Uinta issued its check for $217,472.32 
in repayment of the Blackfoot draft, it had an account balance ac- 
cording to the bank statement of only $2,679.78. (CX 17E, p. 1) Its 
net bank balance after subtracting Blackfoot drafts credited to its 
account but not yet honored was an overdraft of $424,140.29. (CX 
18A, p. 1) Uinta, too, had insufficient funds to cover its check. 

Despite the fact that neither party had sufficient funds in their 
accounts, the drafts and checks were honored when presented be- 
cause their account balances on the day of presentment appeared 
to be sufficient. By the time a draft or check arrived for payment, 
another check or draft had already been deposited. This creation of 
an artificial balance is the purpose of a check exchange. (TR 294) 
During these five months, over 8.6 million dollars in checks and 
drafts, none of which had sufficient funds available in support of 
the instrument when issued, were issued and negotiated. This is 
commonly known as a check exchange, check kiting, or a manipu- 
lation of uncollected funds. (TR 294) 

Mr, Angus Belliston, Senior Vice-President of Zions First Nation- 
al Bank, explained a manipulation of uncollected funds arrange- 
ments as follows; 

“Q: . , .[c]ould you explain what a manipulation of uncol- 
lected funds arrangements is? 



A Yes, I think so. When a person or company <lt‘pnsiti> 
someone else's checks into their own account at our 
bank, or any bank, what we really have is jual ))aper. 

We have a deposit of checks which represent 
money, but it isn't really money; it's just paper 
until we send those checks to the bank thoy’ro 
drawn on and receive the actual collected fuaids in 
the account. 

And between the time the funds are deposited in 
the account at our bank and the time we actually 
get the funds from the bank they were drawn on, 
that's a time that we refer to as ^*float." 

Ifs not real money, it's just uncollected funds. It's 
funds that are there on their account, and wo 
have entered them on our ledger, but they really 
aren't charged yet, so we call them uncollected 
funds. 


Sometimes, people try to manipulate those uncol- 
lected funds between banks to make it appear 
that there's real money there, and they spend the 
uncollected money, and we occasionally got 
caught. Its one of the risky parts of banking." 

a'R a7i-72) 

In fact, the bank did get caught when Dennis Lake refused to 

damage to Uinta's bank was approxi^ 

nruitely .'f800, 000,00 (TR 369). 

Respondent’s Vice-President during tlie period 

May 15) in an 

Livestock main link between Blackrool 

other Blackfont check-kiting activities, flowover, 

wuh Unita pp employees were aware of the reJationjihip 

rintSwrat tJ; card Kimbad every 

of the reJationshin anr? Dennis Lake was ownre 

Furthermore ifl becoming concerned about it. (TR liHSj 

the reason she' put fictifi ^ ^^bail testified that 

the Blackfoot drafts was and entries on the entries on 

how Blnckfoot's bank wm Dennis Lake was concerned as to 
‘TR 552ih Ad^ioSTwlT to Uinta, 

the hearing that he'^’is extrem Mr. Lake’s testimony at 

^ extremely knowledgeable as to the oper- 



ations of Blackfoot. Mr. Lake has an accounting background up to 
and including some graduate level work in accounting. (TR 616, 
617) Mr. Ellis has no formal education beyond high school. (Tr. 737) 
Mr. Lake noted that Paul Thompson was not a well-educated man; 
he was not even a high school graduate. (TR 738). 

It is naive to believe, therefore, that Blackfoot’s other part 
owners decided that Paul Thompson, a part owner without an ac- 
counting background, would have sole responsibility for monitoring 
and maintaining the records of a “financing” arrangement involv- 
ing over 8.6 million dollars while Dennis Lake, the part owner with 
the accounting and financial background, knew nothing of this ar- 
rangement. Mr. Lake, in fact, admitted he supervised the mainte- 
nance of the books and records. (TR 738) 

But, in any event, the respondent corporation is ultimately re- 
sponsible for the acts of its officers in carrying out their functions 
on behalf of the respondent corporation. The extent of knowledge 
that any particular officer had at any particular point of time may 
be debatable, but not relevant for purposes here. Respondent corpo- 
ration is responsible for the actions of its officers and employees in 
carrying out their duties. The evidence here clearly shows that 
more than one officer knew or should have known what was taking 
place, Respondent corporation bears the full and ultimate responsi- 
bility. 

The evidence adduced at the hearing clearly demonstrates that 
Blackfoot was engaged in check-kiting with Uinta. As a result of its 
actions, Blackfoot created an artificial balance in its bank account 
which increased the financial exposure to sellers or consignors of 
livestock to Blackfoot. Blackfoot was relying on the “float.” (TR 
294, 371) 

Accordingly, Blackfoot has engaged in an unfair and deceptive 
practice in violation of section 312(a) of the Act which warrants a 
severe sanction, cf.. In re Lynn Rose and Twin Falls Livestock Com- 
mission Co., 41 Agric. Dec. 1567 (1982) (Rose), 41 Agric. Dec. 1386 
(1982) (Twin Falls); In re Menchhofer Cattle Co., Lyle Menchhofer, 
Edward Wendel and Ronald Egbert, 40 Agric, Dec. 1324 (1981) 
(Menchhofer Cattle Co. and Menchhofer), 41 Agile. Dec. 464 (1982) 
(Egbert). 
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Blackfoot Has Wilfully Violated The Act And Regulations By ?(r 
mitting Dennis Lake And Delwyn Ellis, Its Owners And Offken, 
To Purchase Livestock Out Of Consignment For Resale For Theb 
Own Speculative Accounts. 

A market agency selling livestock on a commission basis has s , 
fiduciary duty to each of its consignors to market his livestock in a 
manner best designed to enable the consignor to obtain the higlieil 
possible price for his livestock. Section 201.68 of the regulation! 
promulgated under the Act requires the market to sell livestock ic 
such a manner as to promote the interest of the consignors. (CPU 
§ 201.58) 

It is the responsibility of a market agency such as Blackfoot to 
obtain the true market value of the livestock for its consignors. 
The market should purchase livestock itself only to assure that the , 
consignor gets the true market value of those livestock, (TR 462» 
Section 201.57(a) of the regulations in effect at the time of the . 
transactions in question specifically provided that "[n]o market 
agency engaged in selling consigned livestock at auction shall 
permit its owners, officers, agents, or employees to purchase live- 
stock from consignments for resale for their own speculative ac- 
counts . . . .” (9 CFR § 201.57(a)). 

The regulation is designed to insure that the market agency ful- 
fills its fiduciary duty to further the interests of its consignors. A 
market which purchases livestock out of consignment for specula- 
tive purposes, or permits its owners to do so, has a conflict of inter- 
est. If it begins speculating, it erodes its loyalty to the consignor; it 
is no longer seeking the highest possible dollar for the consignor, 
but rather acting in its own interest in order to maximize its poten- 
tial profit on resale. (TR 539) 

Whether a particular purchase is a purchase to support the 
market, and therefore consistent with fulfilling the market’s fiduci- 
ary responsibility to its consignors, or a purchase for speculative 
resale depends upon an analysis of all the circumstances surround- 
ing the case. No one single factor is dispositive, 

Market support purchases are purchases made by the market 
when it feels that the highest bid does not reflect the true market 
value of the livestock, (TR 478) 

Speculation out of consignment, on the other hand, is defined as 
purchasing livestock from consignment with the expectation or the 
intention of making a profit on the prompt resale of these animals, 
whether or not a profit is realized. (TR 461) 



A market which purchases livestock out of consignment for spec- 
ulative resale or permits its owners and officers to do so has 
breached its duty to its consignors in violation of the Act. See, e.g.. 
In re Smithfield Livestock Market, Inc., 36 Agric. Dec, 1546, 1562- 
67 (1977). 

The evidence in this case clearly demonstrates that Dennis Lake 
and Delwyn Ellis, the owners and officers of Blackfoot, consistently 
purchased large numbers of livestock consigned to Blackfoot, for 
sale on a commission basis, with the intent or expectation of 
promptly reselling them at a profit. Mr. Lake and Mr. Ellis regu- 
larly purchased a large volume of the consigned livestock. Such 
regular and voluminous purchases are not consistent with market 
support purchases and is a factor indicating that these purchases 
were made with the intent or expectation of making a profit. (TR 
461) 

Not only did Lake and Ellis purchase a large volume of livestock 
each week, but their purchases were treated in Blackfoot’s records 
like any other transaction in which livestock was purchased for 
speculative resale, and not as market support purchases. Separate 
deal sheets were maintained for both Lake and Ellis. The livestock 
was invoiced to Lake and Ellis — not Blackfoot. There was no jour- 
nal or other record kept showing these to be market support pur- 
chases. (TR 498, 499) 

Significantly, even those cattle that Lake and Ellis could not 
resell and which were, therefore, sold through auction the follow- 
ing week were noted on the individual deal sheets as sales by Lake 
and Ellis, cf CX 20E, p. 5, 18 (11 head from Lake), and CX 20E, pp. 
20, 29 {2 head from Ellis). 

The purchases made by Mr. Lake and Mr. Ellis were their own 
individual purchases, kept totally separate as to purchase and 
resale. The profit, if any, generated by the transaction was noted 
on each deal sheet. See, e.g., the profit figure of $1,869.95 on CX 
20E, p. 20. 

In addition to having the purchases of Lake and Ellis kept as 
separate and individual transactions and not those of the market. 
Lake and Ellis handled these as dealer transactions. Mr. Blaine 
Ramey, a former owner of Blackfoot, testified that he still attends 
the Blackfoot sales most of the time and is familiar with the roles 
fulfilled by Mr. Lake and Mr. Ellis. (TR 662) He noted that Lake 
and Ellis compete with other bidders for cattle that they want to 
buy. (TR 663) They will bid on these cattle more than once in order 
to obtain them. (TR 663) 

Actively bidding on cattle in competition with other bidders is 
the act of a person who is trying to get cattle for resale, presum- 



ably at a profit. If there are other bidders, Blackfoot sliould 
want these cattle. Blackfoot should not bid on these cattle once th 
cattle are started unless and until the last bid is in and Blackfo? 
believes it is lower than true market value. 

This» however, is not what Mr. Lake and Mr. Ellis did; whe: 
there were livestock in the ring which either sought, they activelj 
bid on the cattle. (TR 663j They wanted these cattle for tlieir own 
individual accounts, for profit on resale. , 

Mr. Lake, for example, had extensive dealings with a 
Shrader, a dealer from Colorado. Mr. Shrader testified that he dis- 
cussed Blackfoot consignments with Dennis Lake every Friday 
prior to the sale. (TR 518) During the course of these convorsation.^ 
Mr, Shrader and Mr. Lake discussed the demand for heifers in Col- 
orado and the prices dealers were willing to pay for them. (TR 519, 
520) Generally, according to Mr. Shrader, Mr. Lake would Cwill 
Shrader after the sale and ask him whether he would be willing lo 
buy cattle that Lake had purchased that day at the sale. (TR 521i 

In fact, Mr. Lake sold over 1700 head of cattle to Mr. Shrader, 
often at substantial profit. (CX 20A^P) For example, on February 5 
1982, Lake sold 99 heifers to Mr. Shrader for $25,776.78 when he 
purchased these heifers earlier in the day out of consignment at a 
cost of $25,548.43, Mr, Lake made a profit of almost $2.30 per head 
in this transaction. (CX 20M,pp.5-9) 

Dennis Lake was not trying to dispose of cattle he was forced to 
purchase because the last available bid did not reflect true market 
value. It appears more than likely that he was trying to purchase 
these cattle at the lowest possible price and resell them at the 
highest possible price — dealer behavior. 

Unlike any other dealer, however, Lake had the advantage of 
knowing what livestock was being consigned to his market prior (o 
sale day. While Mr. Ramey testified that the typical auction 
market knows approximately 85 percent of the cattle being con- 
signed prior to sale day (TR 659), Lake testified that over 60 per- 
cent came on sale day. (TR 788) Regardless of which figure is used, 
it is clear that the market owners have an unfair advantage over 
outsiders who do not have similar information, See, e.g*, hi it 
Smithfield Livestock Market, 36 Agric. Dec at 1563. 

Mr. Lake knew generally what Mr. Shi'ader was looking for and 
the price Shrader was willing to pay, before each auction began. 
He took advantage of this knowledge to buy significant numbers of 
livestock himself and resell to Mr. Shrader at a profit. This is more 
characteristic of a dealer buying and selling livestock for his o^vji 
account. It is not market support. 



Mr. Ellis, too, had his customers. James Paulsen testified that at 
the time of the transactions in the complaint, he was a co-owner 
and vice president of Bachman Cattle Company and, in that capac- 
ity, often bought feeder cattle from Mr. Ellis. (TR 391) During the 
heavy trading season, they would be in contact with each other sev- 
eral times a day. (TR 391) 

Mr. Paulsen often “partnered” on an ad hoc basis with Mr. Ellis 
on cattle. Some of these “partnered” deals were on cattle consigned 
to Blackfoot market for sale. (TR 393) 

Mr. Paulsen, at one point, indicated that they were operating at 
Ellis’ “cost,” consistent with their “partnering” relationship. Later, 
however, he hedged and eroded the point. 

But, in any event, the records indicate that Mr. Ellis made $7.58 
to $12.50 paper profit per head and $5.00 per head commission, to- 
talling $806.00 on a transaction with Paulsen. 

This transaction occurred about an hour after the auction ended. 
Surprisingly, Paulsen said he had been in attendance at that auc- 
tion, but had not bid on those cattle. (TR 397) (Earlier, he had 
given an affidavit that he had not been at that sale, and that Mr. 
Ellis had phoned him describing the cattle and pricing them at 
Ellis' cost plus commission) (TR 398; RE 109, p. 4) 

But, regardless of which version is correct, one fact is self-evi- 
dent. The consignors who paid Blackfoot a commission to sell their 
livestock for the best possible price, very likely did not receive true 
market value if Ellis resold them at such an increased price within 
an hour. Blackfoot’s fiduciary duty to its consignors suffered. 

Another factor which indicates that Lake and Ellis were specu- 
lating out of consignments rather than supporting the market is 
that on most of these transactions they made a profit. Profit is not 
the sole criterion here, but it is a key element in the picture. (TR 
494) 

Excessive or consistent profit on the subsequent sale of livestock 
which the market or its owners purchase out of consignment is a 
strong indication that the market was not fulfilling its fiduciary 
duty to sell the livestock at the highest possible price for its con- 
signors. The profits should belong to the consignors and the market 
receives a commission as its sole compensation for its selling serv- 
ices, 

The circumstances surrounding the purchase of livestock out of 
consignment by Mr. Lake and Mr. Ellis demonstrates that these 
purchases were not market support purchases as Blackfoot con- 
tends, but rather were speculative purchases made with the intent 
or expectation of making a profit, whether or not a profit was real- 
ized. 
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If it were true market support, there would be no reason 1 
maintain separate deal sheets for Mr. Lake and Mr. Ellis; thei 
would only be a record for Blackfoot purchases. In true mark( 
support, one would not find the consistently large volume of pui 
chases. 

While market support purchases may result in a proi'it (if th 
market changes), one would not expect to find consistent and sul 
stantial profits on market support purchases, and certainly no 
profits of between $7.50 and $12.50 per head within an hour. 

The evidence establishes that Blackfoot permitted its owners anc 
officers to purcliase livestock out of consignment for speculativ( 
resale in violation of sections 307 and 312(a) of the Act (7 U.S.C 
§§208, 213(a)), and section 201.57(a) of the regulations (9 CFH 
§ 201.57(a)). 

Blackfoot Wilfully Issued Drafts In Payment For Livestock In 
Violation Of The Act 

There was no dispute at the oral hearing that Blackfoot issued 
drafts rather than checks in payment for its livestock purchases. 
(CX 21; TR 463) Mr. Lake's testimony was that while they used 
drafts in the past, they had discontinued using drafts at the time of 
the hearing. (TR 733) 

Mr. Mooney, Blackfoot's banker, described the difference be- 
tween a draft and a check as follows: 

"A draft is written for payment of something but it has to 
be accepted by the people who are drafting . . . When 
that draft is cleared, assuming the cattle are delivered, 
they have the option of paying it or not paying it. A check 
is drawn and has to be paid on presentment, unless you 
stop it.” 

(TR 478) 

Ml'. Mooney further explained that since the draft has no ac- 
count number and the issuer has to be contacted to ascertain 
whether he accepts the draft, the bank must handle each draft 
manually. (TR 679) Mr. Mooney admitted that the extra time nec- 
essary to process the draft can take an additional day before the 
draft is honored. (TR 580) 

Section 409(a) of the Act (7 U.S.C. § 288b(a)) requires each packer, 
market agency or dealer purchasing livestock to pay for his pur- 
chases before the close of the next business day following purchase 
and transfer of possession of the livestock. Payment may be made 
by check or wire transfer. 



The legislative history pertaining to passage of section 41)5) ol the 
Act in 1976 clearly demonstrates that payment by use of « 
does not satisfy the prompt payment requirements of section 40, (a . 
H.R, Rep. No. 94-1043, 94th Cong., 2nd Sess. 7 (1976) Under section 
409(b), the parties may agree to payment in a manner other than 
that required in subsection (a). Such an agreement, however, must 
be in writing. 

Blackfoot admitted it did not have any written agreements to 
pay for livestock purchases with drafts. (TR 463-64) Blackloot, by 
using drafts, effectively granted itself extra time in which to pay 
for livestock without the seller’s permission. 

Issuing drafts in payment for livestock purchases without first 
obtaining a written extension of credit is an unfair and doce])tivo 
practice in violation of sections 312(a) and 409(a) of the Act (7 
U.S.C. §§ 213(a), 288b), and section 201.43(b) of the regulations (i) 
CPR § 201.43(b)). 

VI 

Jencks Act 

At the conclusion of the direct testimony of most of complain- 
ant’s witnesses, respondent’s counsel requested, pursuant to the 
Jencks Act, 18 U.S.C. §3500, all statements of the witness, includ- 
ing the investigation reports or any document in the possession ol 
the United States, and relating in any way to the issues. (TR 91) 
Counsel repeatedly sought complainant’s investigative report. “I 
assume that there was some kind of investigative report prepared 
and we’d like a copy of it.” (TR 92) "... it is respondent's posi- 
tion, and we respectively [sic] move at this time, that the investiga- 
tive report — investigation report is a subject of Jencks and a proper 
subject of a motion and we move the Court for an order demanding 
of the United States that it be turned over to us.” (TR 185) 

During the hearing, several memoranda prepared by various wit- 
nesses were given to respondent. However, complainant never con- 
ceded that the investigation report was a "statement” of a witness 
as defined under the Jencks Act, and refused to voluntarily give 
the report to respondent. (See, e.g., TR 98, 185) 

The disposition of this issue is governed by section 1.141(g)(l)(iii) 
of the Department’s rules of practice (7 CFR § 1.141 (g)(l)(iii)) which 
provides that: 

"After a witness called by the complainant has testified on 
direct examination, any other party may request and 
obtain the production of any statement, or part thereof, of 
such witness in the possession of the complainant which 
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relates to the subject matter as to which the witness ha; 
testified. Such production shall be made according to ths 
procedures and subject to the definitions and limitations 
prescribed by the Jencks Act (18 U.S.C. § 3500)” 

7 GFR § 1.141(g)(l)(iU) 

Pre-trial discovery is not gener’ally permitted in administrr. 
hearings. See, Ubiotica Corporation v. Food and Drug Admink'- 
tion, 427 F2d 376, 381 (6th Cir. 1970). Neither the Packers t 
Stockyards Act nor the Department's rules of practice provide! 
discovery.® Fairbank v. Hardin, 429 F2d 264, 268 (9th Cir.), o 
denied, 400 U.S, 943 (1970); In re Machado and Cozzi, 42 Agric.k 
820 (October 20 1983) (decision as to respondent Cozzi) affd 749 F. 
36 (CA 9 1984); McClelland v. Andrus, 606 F2d 1278, 1285 (D.C.f‘ 
1979); Moore v. Administrator, Veterans Administration, 4751; 
1283, 1286 (D.C. Cir. 1973). 

Respondent is entitled only to statements producible under i' 
Jencks Act, The Jencks Act provides, in pertinent part; 

"After a witness called by the United States has testified 
on dh-ect examination, the court shall, on motion of the de- 
fendant, order the United States to produce any statemeni 
(as hereinafter defined) of the witness in the possession of 
the United States which relates to the subject matter as to 
which the witness has testified. If the entii’e contents of 
any such statement relate to the subject matter of the tes- 
timony of the witness, the court shall order it to be deliv- 
ered directly to the defendant for his examination and use. 

18 U.S.C. § 3500(b)” 

The Jencks Act sets forth the requisite factors to lay a foundatL 
for the production of material in the possession of the Unila 
States. A proper foundation requires: 

(1) that the defendant make a motion, 

(2) after a government witness has testified on direct ex- 
amination, 

(3) for the production of a statement, 

(4) os defined in the Act, 

(5) which relates to the testimony on direct examination. 


» Very ijmited exchange of information and proposed exhibits as authoriMKl b; 
ection 1.14(Ka) of the Rules of Practice (7 CPR 1.140(a) may arguably be IsbeW; 
discovery, ” but the point is not relevant nor material here. 
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A. Respondent is not entitled to complainant's entire investigative 

report 

Respondent’s concept of what constitutes a statement as defined 
in the Jencks Act is much too broad. As noted by the Judicial Offi- 
cer in In re Machado and Cozzi^ although the Jencks Act reaffirms 
the Jencks decision (353 U.S. 657> 665-“69 (1967)) that a defendant is 
entitled to certain material in the possession of the government re- 
lating to the witness’ testimony: 

'^[t]he principal purpose of the Jencks Act is to prevent de- 
fendants from roving at will through Government files as 
a result of misinterpretation of the Jencks decision. Gold- 
berg V. United StateSy 475 U.S. 94, 104 (1976); Palermo v. 
United StateSy 360 U.S. 343, 350, 354 (1959); United States 
V. Popey 574 F.2d 320, 324 (6th Cir.), cert denied^ 439 U.S. 

868, 436 U.S, 949, 436 U.S. 929 (1978); United States v. 
Nickelly 552, F.2d 684, 688-89 (6th Cir, 1977), cert deniedy 
436 U.S. 904 (1978); United States v. Smaldoney 544 F.2d 
456, 460 (10th Cir. 1976), cert denied^ 430 U.S. 967 (1977); 
United States v. CatalanOy 491 F.2d 268, 274 (2nd Cir.), cert, 
deniedy 419 U.S, 825 (1974); and see, Foster v. United StateSy 
308 F,2d 751, 755-56 (8th Cir. 1962).” 

In /’c Machado and Cozzi, supray at page 840. 

It is important to note exactly what respondent requested. Re- 
spondent specifically sought complainant’s entire investigative 
report. For example, after Ms. Bergers, an auditor with the Pack- 
ers and Stockyards Administration, testified as to the results of her 
investigation of respondent’s financial condition, respondent made 
its purported Jencks Act request. '’I assume that there was some 
kind of investigative report prepared and we’d like a copy of it.” 
(TR 92) Respondent did not seek specific statements of Ms. Bergers, 
but rather “all statements, . . . including the investigation 
report ... or any other [relevant] document which is in the posses- 
sion of the United States . . . .” (TR 91, emphasis added). 

After Mr. Kienow testified, respondent renewed his claim for the 
entire investigative report. “To the extent that this man was the 
[assistant] regional supervisor, at that time, of that particular 
office, I believe the entire report would be in his 
possession , . . and I would make a motion to the Court of such a 
thing [the investigative report].” (TR 183) 

Respondent’s counsel in pressing his argument for the entire file 
explained why he wanted it: 
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, I know Mr. Jonea; I know that he's the ultimate offi- 
cer that’s charged by statute to sign these administrative 
disciplinary complaints. I understand that, but what— up 
to that time, there were many subtle and some not-so- 
subtle kinds of decision made within the agency, within 
the office of general counsel, within the financial protec- 
tion branch which the P&SA, totally to the decision that it 
was going to bring this action ...” (TR 187) 

The following colloquy is significant:. 

“The Couht: You’re looking for the motivation for the 
complaint to be filed? 

Mr. Cook: Yes, sir.” 

(TR 188) Respondent was seeking the agency’s internal review: 
the case, the legal reasoning of complainant’s attorneys, and fr 
analysis of the evidence, not only of Ms. Bergers or of Mr. Kienc. 
but of the entire agency and the Office of the General Counsel h 
order to prevent a chilling effect on the agency's deliberative prk 
lege, such znaterial has been held to be not a “statement” prodr:- 
ble under the Jencks Act. United States v. Dark, 697 F.2d lOf 
1099 (6th Cir.), cert, denied, 444 U.S. 927 (1979); Ubiotica Corp i 
Food and Drug Administration, 427 F.2d at 381-82; In re Mackai 
and Cozzi, supra, at page 840. 

The Jencks Act does not authorize fishing expeditions by ilie 
fendant or an unrestrained search thi'ough government files. In n 
Machado and Cozzi, supra, at page 840, citing United Stales r 
Graves, 428 P.2d 196, 199 (5th Cir.). cert, denied, 400 U.S. 960(19I(' 
United States v. O’Brien, 444 P.2d 1082, 1085 (7th Cir. 1971); Unite. 
States V, Catalano, 491 F.2d at 274. An unlimited request for pic 
duction of the entire investigative file was too broad in scope ar, 
character to be seriously considered under the Jencks Act. 

Affidavits and memoranda of interviews with individuals fi! 

called as government witnesses are not producible under tl 

Jencks Act 

Mr. Kienow testified respondent permitted its owners or officei 
to purchase livestock consigned to the market for sale on a conuni 
Sion basis. Respondent then requested any statements of specific! 

interviewed by Mr. Kienow. (TR 4fi 
KX 144) The request was later expanded beyond the affidavits 
^ese individuals to include any memoranda or notes made by V. 
Kienow concerning the interviews of these witnesses. (TR 474) 
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None of these individuals listed on RX 144 were called as wit- 
^sses by complainant. Accordingly, by its terms the Jencks Act or 
fpe Department’s rules of practice are not applicable since they 
f'ovide that the respondent is entitled only to statements of a wit- 
^^^ss called by complainant, (7 CFR § 1.141(g)(lXiii)) 

Respondent’s argument that Mr. Kienow’s taking affidavits from 
^terviewees make that affidavit Kienow's statement, and thus a 
^^^tatement” under Jencks (TR 469), is simply wrong. 

An affidavit of another person, or a memorandum in which the 
^ ^.jterviewer writes down what the interviewee told him, is clearly 
the “statement” of the interviewer. It is the statement of the 
^^rson interviewed and producible under Jencks or the Depart- 
f^^ent's rules of practice only if that person was called as a witness 
complainant. Accordingly, the respondent’s request for these af- 
^^lavits and the memoranda pertaining to the interviews was prop- 
* j-ly denied as material facially not within the scope of the 
^Jencks” limitations here. 


f7. Job applications listing investigations not Jencks Act material 

Respondent also requested that the SF 171 submitted by Mr. 
j^ienow in applying for his present position as Regional Supervisor 

the Omaha, Nebraska regional office of the Packers and Stock- 
yards Administration be given it. (TR 222) The purported basis fo 
j-espondent’s motion was that Mr. Kienow testified that he listei 
l^is investigation of Blackfoot on his application as one of the inves- 
tigations he had conducted while assigned to the Portland regional 
office. (TR 222) 

The Department's rules of practice in adopting the Jencks Act 
definitions and limitations require that any statement of the wit- 
ness to be producible must relate to the witness’ direct testimony, 
(18 U.S.C. § 3500(b); In re Machado and Cozzi, supra, and cases 
cited therein) 

Mr. Kienow’s direct testimony concerned the schedules he pre- 
pared from his examination of respondent’s records, the evidence 
supporting his schedules and the conclusions he drew as to wheth- 
er the schedules and supporting documentation demonstrated viola- 
^-ions of the Act and the regulations. 

Essentially, respondent engaged in the broadest possible fishing 
^^pedition in the hope of helpful material or legal error. Respond- 
patently sought anything and everything for these two pur- 
^*^5es. Respondent's focus, emphasis, persistence and intensity, was 
“^bsistent, and did not distinguish between material arguably 
^ithin the Jencks Act and far-out demands. The record fails to 
^^Qw that any Jencks Act material was withheld from respondent. 
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In fact, to the contrary, it shows that more than Jencks 
was given to respondent in a futile attempt to satiate its 
and timely move the process forward. 

The record fails to show any arguable Jencks Act material 
was not provided to respondent and nothing to warrant 
camera inspection of complainant’s files and records. 

A trial judge without a jury must exercise caution when 
ed to rummage through the non-evidentiary material in posscs^y 
of complainant. The potential for prejudicial material is both bit: 
eral and real.^ 

The record fails to lay a foundation to establish that domain?' 
material came within the scope of the Jencks Act limitationsso^ 
to warrant an in camera inspection. 

VII 

Respondent's Violations of the Act and Regulations Are IVdA 
Flagrant and Seriously Jeopardize the Interests of the Constgn^'^ 
of Liomiook to Respondentia Market and the Indiistiy 

Respondent had previously been placed on notice concerning 
prohibition against engaging in each of the violations alleged in tlj 
complaint, with the exception of the exchange of checks or ch^\ 
kiting scheme. (CX 1^6) 

The violations proven here were not accidental or inadverlet 
but were, rather, committed with full knowledge that they wr- 
prohibited by the Act and regulations. 

Respondent cannot avoid responsibility for exchanging some i 
drafts and checks with Uinta totalling $8.6 million. 

As noted by the Judicial Officer in In re Lufkin Livestock fi. 
change, Ina, 27 Agric. Dec. 596, 609 (1968): 

''The term 'Villfur* is one of many meanings. It is often 
used to denote an act which is intentional or knowing, or 
voluntary, as distinguished from accidentaL In Great WesI 
ern Food Distributoi^ v, Brannan, 201 F.2d 476 (7th Cir. 
1953), acts done intentionally were held to have been dona 
willfully. Conduct is willful if a person intentionally does 
an act which is prohibited, irrespective of evil motive or 
reliance on erroneous advice, or if he acts with carelei?s 


® Here, the ii\ve6t\gfatoTi& 'were out to investigate possible violations. Raw materi- 
suggesting possible violations (but which did not mature into complaint 
is probable. See, for example, RE #105, re possible tariff violations. Such mailer 
may bo highly prejudicial to respondents. On the other side, the file may contei: 
material prejudicial to complainant, e.g., disagreements as to how the law shouMN 
interpreted/applied, potential factual or ciedibility weaknesses highlighted, etc. 
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disregard of statutory requirements. Goodman v. Benson, 

286 F.2d 896 (9th Cir. 1961).” 

Here respondent acted intentionally in careless disregard of the 
statutory requirements. Respondent, therefore, wilfully violated 
sections 307, 312(a) and 409(a) of the Act (7 USC §§208, 213(a), 
228b), and sections 201.42, 201.43(b), and 201.57(a) of the regulations 
(9 CFR §§ 201.42, 201.43(b), 201.57(a)). See, e.g., Smithfield Livestock 
Market, Inc., 36 Agric. Dec. 1546 (1977); In re Hardy, 33 Agric. Dec. 
1383 (1974); In re Lufkin Livestock Exchange, Inc., 27 Agric. Dec. 
696 (1968). 

The requirement that a market’s current assets exceed its cur- 
rent liabilities is not frivolous. The prompt pay provision of the Act 
(7 USC § 228b) and the custodial account regulations requiring the 
market to pay the consignors the net proceeds from the sale of con- 
signed livestock before the close of business on the day following 
sale (9 CFR § 201.43) mandate that the firm’s current assets exceed 
its current liabilities. As noted by the Fifth Circuit, in Bowman, 
363 F.2d at 86, current assets exceeding current liabilities is the 
sine qua non of prompt payment, 

Blackfoot’s solvency problems were compounded by the fact that 
on four separate dates analyzed by Packers and Stockyards Admin- 
istration officials, there was a shortage in its custodial account. On 
those dates, the outstanding checks drawn on its custodial account 
exceeded its money in the bank, deposits in transit and current 
proceeds receivable. If all the outstanding checks had been present- 
ed for payment on the dates analyzed, there would have been insuf- 
ficient funds available to pay the checks. The fact that no checks 
were returned is no defense. See, pp. 20-23, supra. 

The bank could call the loan due at any point the bank felt it 
was in the best interest of the bank to do so. Problems of a serious 
magnitude would ensue. 

The importance of registrants properly maintaining their ratio of 
current assets to current liabilities cannot be over-estimated where 
the agency is unable to routinely audit every market agency in the 
country. There are 1800 auction markets and approximately 6000 
dealers throughout the country registered with the Secretary of 
Agriculture. (TR 533) It is, therefore, impossible to closely monitor 
the financial condition of all of them. (TR 534) The agency must 
rely on sanctions imposed in disciplinary proceedings to help effect 
voluntary compliance with the Act by respondents and others. 

As was stated by the Judicial Officer in In re Miller, 33 Agric. 
Dec. 53, aff’d sub. nom, Miller v. Butz, 498 F.2d 1088 (5th Cir. 1974): 



"The remedial provisions of a regulatory 

be drastically affected if the agency could co «idc Mb 

effect of sanctions only on the respondents o 

others. It is well recognized that persons ^ atod by a 

governmental agency keep abreast 

ceedings. The actions of potential violators could ^ ^ 

cantly affected by the sanctions imposed against other pc 

i 9 


sons 


In re Miller, 33 Agric. Dec. at 66. ^ .. 

In addition to jeopardizing consignors 
with shortages in the custodial account, Blackfoot i , 

funds for purposes of its own. By depositing piocee s , 
the sale of consigned livestock in its general accoun ’ 
fectively used consignors’ funds to finance i s opei <• ,, . 

were numerous occasions where there were consign . ' , 

Blackfoot’s general account when Blackfoot was lepayi g 
tended it by its bank. . , 

Blackfoot also engaged in a check exchange or ci 
with Uinta which enabled Blackfoot to create an ai i ici , 
in its account by relying on the "float” or the time nccob 
the checks and drafts to move through banking channo s. 
ficial balance gives Blackfoot the potential to buy molt 
than it would be able to if it had to have the funds o i tfw y 

able in the account. i»* fiidst. 

Purchasing livestock without having sufficient real 1 1 
opposed to "paper money” (TR 371, 372) obviously posts 
creased risk that the sellers would not be paid should t lO c \ 
kiting scheme collapse. In this case, the sellers were no - 
because Blackfoot abruptly stopped the scheme leaving 
bank to suffer the loss of $800,000.00. Had the bank first discourc 
the check-kiting and stopped honoring checks or drafts, the 0®* 
would very likely have been shifted to livestock sellers/ catt ome- 
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value for their livestock. See, e,g., In re Smithfield Livestock 
Market, Inc., 36 Agric. Dec. at 1563. 

Blackfoot introduced evidence that a suspension of its operations 
would not harm it or its owners, but would adversely affect the 
people it serves. (TR 735) Such an argument has no merit. Respond- 
ent’s own witnesses indicated that there were numerous other mar- 
kets in the area where producera can sell their livestock — seven (7) 
in the immediate area (RX 153; TR 649) and 49 others available to 
the sellers. (TR 464) 

Moreover, in In re Red River Livestock Auction Inc., 36 Agric. 
Dec. 980, 989 (1977), the Judicial Officer stated that “the argument 
as to the hardship to the community resulting from a suspension 
order has repeatedly been rejected in determining sanctions under 
the Act.” See also, In re Cordele Livestock Co., 36 Agric. Dec. 1114, 
1128-29 (1977), aff’d per curiam (unpublished), 575 F.2d 879 (5th 
Cir, 1978). 

Operating while insolvent and while its custodial account was 
not in balance, using custodial funds for purposes of its own, engag- 
ing in a check-kiting scheme, and purchasing livestock out of con- 
signment for speculative resale demonstrates clearly that Blackfoot 
deliberately and wilfully placed its own interests ahead of those of 
its consignors and others in the livestock industry with whom it 
dealt. These practices go to the essence of a market agency's re- 
sponsibilities. Respondent has repeatedly demonstrated an indiffer- 
ence to, if not outright contempt for, its mandated responsibilities. 

Consideration has been given to the fact that the investigation 
did not show that any of respondent’s checks or drafts were ever 
rejected for insufficient funds by the processing banks. Also, re- 
spondent points out that none of its livestock sellers ever went 
unpaid for livestock sold to respondent. 

Respondent also had a significant line of credit (1 million dollars) 
and its officers had substantial personal assets. The fact that re- 
spondent cooperated with investigators and produced records and 
employees to explain them has also been considered. Respondent 
notes that there were no complaints filed by industry people 
against respondent. Also, respondent did not conceal anything from 
the investigators. 

Respondent also capitalizes on the fact that it has operated its 
accounting system in the fashion described here for a long time 
without prior complaints. 

However, these matters individually and cumulatively do not 
carry great weight. 

It is also noted that respondent has stonewalled throughout these 
formal proceedings in the face of strong, clear, persuasive evidence 
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of the violations. Respondent refuses to recognize its deficicn.* 
and attempts to put complainant’s witnesses on trial. 

The evidence here on all points is both clear and convincing; 
each of the violations and it is almost beyond a reasonable dc-: 
with reference to the cheek-kiting, insolvency and custodial i 
count violations, if, in fact, it is not beyond a reasonable doubt t 
those points. The standard preponderance of the evidence is ire 
than met in every instance here. 

Respondent has violated sections 307, 312(a) and 405)(a) of (lie k 
(7 use §§208, 213(a), 228(b), and sections 201.42, 201,43(b) a: 
201.57(a) of the regulations (9 CFR §§ 201.42, 201.43(b), 201.r>7(al),< 
alleged. 

The requested cease and desist order and suspension is n])prc>" 
ate, necessary, and well justified. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OPPItrUll 


Leaving aside the check-kiting violations, the 35-day suspeiu; 
order issued by the AU would have been very modest for the olt- 
violations, particularly since respondent had received prioi" uac 
ing letters as to the other violations. However, the check-kiting vj 
lations are so serious by themselves that they warrant more Ih: 
the 6-nionth suspension being imposed. 

The check-kiting violations involved more than 75 drafts (a: 
corresponding checks) issued from January 7, 1981, through Mi 
20, 1081, totalling $8.6 million. As the AU explains, there is r 
possibility that this could have been regarded by Blackfoot i: 
Uinta) as a financing arrangement rather than a check-kiting £. 
rangement. Neither Blackfoot nor Uinta had sufficient fuiijs t 
have the checks and drafts honored except for the “float” goners 
ed by the phony paper previously issued by Blackfoot and Uinti 
In addition, as explained by the AU, Blackfoot could hari 
have believed that it was financing Uinta since Blackfoot usua'; 
deposited Uinta’s check in Blackfoot’s account on the same day (r 
to 4 days earlier) than Blackfoot paid the corresponding (Irak 
3o illustrate, the following table shows the dates on which Blad 
oot drafts were deposited by Uinta with Zion Bank (which 


J Blackfoot payable to a number of persons and fir 

firaw ®l“<rkfoot would pay for a number of drafts by a siiiftlo cb' 

I General Account payable to its bank. For example, Blr; 

statement shows that on January 13, 1981, Dlndf 
That^^h ^ P- deft-hand column, 10th item den 

1?81 S nn 7 . $217,472.32 issued on Januau 

Uinta (CX HF p 1> ' ^ 



Uinta immediate credit for the drafts), the amount of the Blackfoot 
drafts to Uinta, the dates on which Blackfoot paid (by its check) 
the drafts drawn payable to Uinta, the dates on which Blackfoot 
deposited Uinta’s corresponding checks (drawn on Zion Bank), the 
number of days, i,e., the number of days between Blackfoot's 

payment of the drafts and Blackfoot’s later deposit of the corre- 
sponding Uinta checkSy and the number of '^minus’’ days, i,e., the 
number of days between Blackfoot’s deposit of the corresponding 
Uinta checks and Blackfoot^s later payment of the drafts (see CX 
17A; Tr. 261-78). (Where there are zeros, Blackfoot paid the drafts 
on the same day it deposited the corresponding Uinta checks.) 


1 

2 

3 

4 

5 

6 

Draft 

Amount of 

Date 

Black- 

Date 

Blackfoot 

Number 
of ‘Tlus" 
Days 
(Col. 4 
Minus 
Col 3) 

Number 

of 

‘‘Minus" 
Days (CoL 
4 Minus 
Col. 3) 

Deposit- 
ed by 
Umta 
(1981) 

Blackfoot 

Diaft 

Payable to 
Uinta 

foot 

Paid 

Draft 

by 

Check 

D^oaited 

Cone- 

sponding 

Umta 

Check 

1/7 

$217,472.32 

1/12 

1/12 

0 

0 

1/8 

209,347 75 

1/13 

1/16 

3 


1/14 

227,468 36 

1/19 

1/22 

3 


1/20 

256,495 36 

1/23 

2/2 

10 


1/27 

216,743 88 

2/2 

2/10 

8 


2/5 

84,561.35 

2/10 

2/19 

9 


2/5 

42,614 60 

2/10 

2/13 

3 


2/5 

89,313.40 

2/10 

2/23 

13 


2/5 

43,656 00 

2/10 

2/13 

IS 


2/23 

93,593 44 

2/26 

2/2G 

0 

0 

2/24 

55,500 00 

2/27 

2/26 


1 

2/25 

66,286.82 

3/2 

2/27 


3 

2/25 

104,427.93 

3/2 

2/27 


3 

2/2G 

47,600.00 

3/4 

3/2 


2 

2/27 

49,000.00 

3/4 

3/5 

1 


3/3 

160,000.00 

3/6 

3/6 


1 

3/4 

165,502.00 

3/9 

3/6 


3 

3/6 

62,600.00 

8/11 

3/10 


1 

3/6 

20,233 17 

3/13 

4/6 

25 


3/10 

131,605.44 

3/13 

3/13 

0 

0 

3/10 

89,747.33 

3/13 

3/13 

0 

0 

3/10 

103,437.86 

8/13 

3/13 

0 

0 

3/10 

106,814.81 

3/13 

3/13 

0 

0 

3/12 

25,000.00 

3/17 

3/16 


1 

3/12 

106,926.08 

3/17 

3/16 


1 

3/17 

99,498,00 

3/23 

8/19 


4 

3/17 

166,602.00 

3/23 

3/19 


4 

3/18 

186,000.00 

3/23 

3/23 

0 

0 

3/19 

96,321.47 

3/24 

3/23 


1 

3/24 

179,348.97 

3/30 

8/31 

1 


3/24 

94,828.79 

3/30 

3/30 

0 

0 
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Date 

Draft 

Amount of 

Block- 

Deposit- 

Blaclcfoot 

foot 

ed by 

Draft 

Paid 

Uinta 

Payable to 

Draft 

(1981) 

Uinta 

by 



Check 

3/26 

165,&04.43 

3/31 

3/26 

110,734.00 

3/31 

4/1 

93,105.31 

4/G 

4/2 

166,826 30 

4/8 

4/3 

288,401 07 

4/8 

4/8 

48,660 80 

4/13 

4/9 

165,502.13 

4/14 

4/9 

197,428.93 

4/14 

4/9 

28,354.07 

4/14 

4/10 

99,567 84 

4/16 

4/10 

68,990 36 

4/15 

4/13 

24,828 53 

4/16 

4/15 

67,45596 

4/20 

4/15 

77,981.37 

4/20 

4/15 

72,018.63 

4/20 

4/16 

89,731.47 

4/21 

4/16 

€7,989.76 

4/21 

4/16 

78,437.92 

4/21 

4/16 

132,809.79 

4/21 

4/20 

19,533 15 

4/23 

4/22 

214,70390 

4/27 

4/22 

231,514 87 

4/27 

4/22 

136,13474 

4/27 

4/27 

40,92470 

4/30 

4/29 

60,45785 

6/4 

4/29 

334,204 87 

5/4 

4/29 

192,461.70 

5/4 

5/4 

74,865.64 

5/7 

5/6 

97.971.07 

6/11 

5/6 

231,514,87 

5/11 

5/6 

233,386,40 

5/11 

5/6 

39,979.20 

5/11 

5/n 

27,337.71 

5/14 

5/13 

44,768.75 

5/18 

5/15 

52,345.75 

5/20 

5/15 

58,818.60 

5/20 

5/15 

25,672.39 

6/20 

5/15 

185,541.20 

5/20 

5/15 

35.37629 

5/20 

6/18 

329,486.04 

5/22 

5/19 

70,614.11 

5/22 

5/20 

84,68894 

not 



hon- 



ored 

5/21 

91,600,53 

5/28 


4 

Date 

Blackfooi 

Deposited 

Corre- 

sponding 

Uinta 

Check 


Number 

of 


Days 
(Col. 4 
Minus 
Col 


3/31 

3/31 

4/6 

4/6 

4/6 

4/13 

4/13 

4/13 

4/13 

4/13 

4/13 

4/15 

4/20 

4/20 

4/20 

4/20 

4/20 

4/20 

4/20 


C) 

0 

0 


0 


0 

0 

0 


4/27 0 

4/27 0 

4/27 0 

5/4 4 

6/4 0 

6/4 0 

5/4 0 

6/7 0 

5/13 2 

5/13 2 

6/14 3 

5/14 3 

5/18 4 

5/18 0 


6/19 

6/19 

6/19 

6/19 

6/19 

5/21 

5/26 4 

6/26 


6/26 


6 

NiHidK‘r 

of 

"Minus" 
r)4iyM (('<>1^ 
4 Kljnus 

evd :o 


0 

0 

0 

2 

2 

0 

I 

1 

1 

2 
2 
t 
0 
0 
0 
I 

! 

I 

1 

u 

a 

0 

0 

0 

0 

0 


0 

1 

I 

1 

1 

I 

1 


2 
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1 

2 

3 

4 

5 

6 

Draft 

Amount of 

Date 

Black- 

Date 

Blackfoot 

Number 
of “Plus" 
Days 
(Col 4 
Minus 
Col. 3) 

Number 

of 

“Minus" 
Days (Col. 
4 Minus 
Col. 3) 

Deposit- 
ed by 
Uinta 
(L981) 

Blackfoot 
Diaft 
Payable to 
Uinta 

foot 

Paid 

Draft 

by 

Check 

Deposited 

Corre- 

sponding 

Uinta 

Check 

6/21 

74,294.87 

5/28 

5/26 


2 

6/21 

96,515.70 

5/28 

6/26 


2 

Total 

$8,629,649 58* 






• Total does not include the dishonored draft of May 20, 1981, for $84,688.94 


On the 18 “Plus” days (Column 5 of the table), Blackfoot could 
have been regarded as financing Uinta (if Blackfoot had had suffi- 
cient funds in its General Account, excluding the check-kiting 
“float”), since Blackfoot paid the drafts before Blackfoot deposited 
Uinta’s corresponding check. 

However, on the 23 days in which zeros appear in Columns 5 and 
6 in the table set forth above, and the 33 “Minus” days (Column 6 
of the table), Blackfoot could not have been regarded as financing 
Uinta because Blackfoot either deposited Uinta's check on the 
same day on which Blackfoot paid the draft payable to Uinta (the 
“zero” days), or Blackfoot actually had deposited Uinta’s check in 
Blackfoot’s General Account from 1 to 4 days before Blackfoot paid 
the corresponding draft (the “Minus” days in Column 6 of the 
table). 

Respondent relies on the fact that Blackfoot was held not liable 
to Uinta’s bank, Zions First National Bank, in a case decided by a 
United States District Judge {Zions First National Bank v. Black- 
foot Livestock Commission Co., Civ. No. C-83-1211W (D. Utah Apr. 
16, 1985)). But the case is not only irrelevant, but the findings are 
more helpful to complainant than to respondent. 

In the first place, the District Judge was applying the Uniform 
Commercial Code — not the Packers and Stockyards Act, In the 
second place, we do not know whether the District Judge had 
before him the evidence introduced here showing that Blackfoot 
was not really financing Uinta but, rather, was engaged in a check- 
kiting scheme with Uinta. In the third place, the District Judge de- 
cided only that Blackfoot was not liable for dishonoring three 
drafts drawn after Paul Thompson’s death on May 17, 1981, viz., a 
draft for $84,688.94, dated May 20, 1981, a draft for $329,486.04, 
dated May 22, 1981, and a draft for $469,933.63, dated May 27, 
1981. Hence the District Judge did not have before him any issue 



as to whether Blackfoot would have been liable for dishoiiDi'- 
drafts drawn while Paul Thompson was alive. 

Moreover, the Judge’s findings show that Paul Thompson, 
president and one-third owner of Blackfoot, allowed Uinta to i"- 
drafts on Blackfoot and knew that the information about cattifi 
the face of the drafts was false. Specifically, the District Jut 
found; 


S6. From approximately 1977 and until liis death, 
Thompson furnished Blackfoot draft books to Andreasen 
[of Uinta] and allowed Andreasen, and later Carol Kim- 
ball, to draw drafts on Blackfoot which drafts would bo de- 
posited in Uinta’s bank account and which drafts after 
being forwarded by Uinta's bank to the Idaho bank would 
be accepted by Blackfoot. This would be done by the Idaho 
bank advising Blackfoot that a certain number of drafts in 
a certain amount had been received for payment and 
Blackfoot’s bookkeeper would then go to the bank and ex- 
amine the drafts. If the drafts were found to be acceptable 
the bookkeeper would advise the bank of Blackfoot's ac- 
ceptance. Blackfoot would then issue its check to the Idaho 
bank in an amount to cover the drafts. 

* * * ♦ !(£ 4 


37. From March 1980 through May 16, 1981, Zions 
[Uinta s bank] processed many drafts drawn on Blackfoot 
signed for Uinta by Andreasen or Kimball and all of those 
drafts were accepted by Blackfoot on its Idaho bank with 
that bank remitting payment to Zions for Uinta. 

38. , . . Andreasen [of Uinta] dealt exclusively on mat- 
ers between Uinta and Blackfoot with Thompson prior to 
the latter's death. 


f of 1981 and after Black- 

^ 4 - concerned about various of its practices 
S! instructed Andreasen that on 

therp sbniiM kf Uinta in the future that 

of the cbM 0 ' ^ description 

the nawif. nf number and weight thereof and 

SLr WruL After being given 

tioB on the the"^' thereafter list that informa- 



42. In order to obtain money from Blackfoot to finance 
Uinta’s operations after early April 1981, Andreasen and 
Kimball listed certain fictitious information about the 
cattle on the face of the drafts presented to the Idaho bank 
for Blackfoot and Thompson allowed these drafts to be ac- 
cepted even though he knew of the fictitious cattle pur- 
chase information thereon. Thompson requested this ficti- 
tious information for the benefit of satisfying the packers 
and stockyards law and also for the purpose of deceiving 
others at Blackfoot. Only Thompson at Blackfoot knew 
that the information listed on the drafts presented by 
Uinta was false. 

The foregoing findings by the court fully support complainant’s 
position here that Blackfoot, through the actions of Paul Thomp- 
son, Blackfoot’s vice president and one-third owner, engaged in an 
unfair and deceptive practice until the time of Thompson’s death 
on May 17, 1981. 

The basis for the court’s decision in favor of Blackfoot is that 
after Paul Thompson’s death, Uinta had no further authority to 
draw drafts on Blackfoot without permission, which was not given 
after May 17, 1981. Specifically, the court found and concluded: 

44. Very shortly after the death of Thompson on May 17, 
1981, Andreasen [of Uinta] and Lake [of Blackfoot] spoke 
by telephone. In that conversation. Lake informed Andrea- 
sen that Blackfoot would continue to finance Uinta, An- 
dreasen advised Lake that he knew something had to be 
done and that he acknowledged that if Uinta needed to use 
any of Blackfoot’s money that Andreasen would call Lake 
and let him know the amount that was needed and get 
Lake’s okay before any further of Blackfoot’s money was 
used. Whatever authority Andreasen or others at Uinta 
had to issue drafts on Blackfoot granted by Thompson ter- 
minated on the latter’s death and the authority Uinta had 
after the conversation between Lake and Andreasen was 
conditioned on Uinta’s obtaining approval from Blackfoot 
before writing drafts on its account. 

46. Following this conversation on or about May 17, 1981 
between Lake and Andreasen, the First, Second and Third 
Drafts referred to elsewhere in these Findings [which were 
the only drafts at issue in the court proceeding] were 
signed by Carol Kimball payable to the order of Uinta 
drawn on Blackfoot payable through the Idaho bank and 
deposited with Zions. At the time these three drafts were 
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deposited with Zions and at all times thereafter until tl> 
acceptance was refused by Blackfoot, neither Kiinbfill i 
Andreasen nor anyone else with Uinta had souglrt orr 
ceived from Lake or anyone else at Blackfoot ngrceir.t 
that such drafts would be accepted by Blackfoot when f 
sented to its Idaho bank, To the extent it is relevant; 
any issue in this case, no person at Uinta after May . 
1981, had any authority either express, apparent or i: , 
plied to bind Blackfoot to acceptance on any drafts is»0'. 
on that company. 

♦ ♦ * It: 4 * 


61. On or about May 26, 1981, Lake and Ellia of BJad 
foot became suspicious for the first time about Uinta’s l 
tivities in using their drafts, and instructed the Idsl 
bank not to accept or pay on the First and Second Drafe 

52. On or about May 26, 1981, the Idaho bank, followk, 
an instruction of non-acceptance by Blackfoot, refused t 
pay the First and Second Drafts and pursuant to that is 
struction thereafter refused to pay the Third Draft. 

53. Blackfoot did not act in bad faith in connection Vittl 
its handling of its arrangement with Uinta. 

54. Blackfoot had no intent to deceive or harm Zions. ' 

* * ♦ * + * * 

4. Blackfoot did not sign the drafts within the ineaiiin. 
of UCC§ 3-403(1). 

5. Blackfoot is not the drawer of the drafts because Kin- 
ball did not have actual authority to sign the three drflfe 

**44444 

7. Blackfoot has no liability on the three drafts in quci', 
tion in this case» 

8. Blackfoot is not estopped to refuse to accept the thre^^ 

drafts. 1 

* * *44 4 * ' 

11. By its course of conduct in accepting drafts prior t(j] 
May 20, 1981, Blackfoot made no actionable misrepresenia- i 



BLACKFOOT LIVESTOCK COMMISSION CO. 
Volume 45 Number 2 


631 


tion to Zions regarding the nature of its relationship with 
Uinta, the terms of its financing arrangement with Uinta 
or its actions with respect to accepting drafts in the future. 

♦ + ♦ + ♦ 

14. Blackfoot committed no fraud upon Zions either 
actual or constructive as it relates to the three drafts in 
question. 

Although I infer from the record here that Lake, who supervised 
the maintenance of respondent’s books and records and had an ex- 
tensive accounting background, knew that respondent was engag- 
ing in a check-kiting arrangement with Uinta, and did not first 
become suspicious about the arrangement on May 26, 1981 (when 
Blackfoot dishonored the First and Second Drafts involved in the 
court litigation), Lake’s prior knowledge is totally irrelevant in this 
disciplinary proceeding, Under the Packers and Stockyards Act, 
the “act, omission, or failure of any agent, officer, or other person 
acting for or employed by’’ any registrant, “within the scope of his 
employment or office, shall in every case also be deemed the act, 
omission, or failure’’ of such registrant (7 U.S.C. § 223). According- 
ly, as the AU concluded, Blackfoot is fully responsible for the 
unfair and deceptive practices involved here even if Paul Thomp- 
son were the only individual who had knowledge of the check- 
kiting arrangement. 

Furthermore, the fact that Paul Thompson is now deceased is 
not a mitigating circumstance which would lessen the sanction im- 
posed on the corporation (even if he were the only one with knowl- 
edge of the check-kiting arrangement). This Department has re- 
peatedly refused to lessen the sanction because a principal was un- 
aware of the actions of its agents, or violations by a corporation 
were caused by one individual who is no longer with the corpora- 
tion. In re Veg-Mix, Inc., 44 Agric. Dec. (Aug. 21, 1985), appeal 

docketed. No. 85-1771 (D.C. Cir. Nov. 22, 1985); In re Old Virginia, 
Inc., 42 Agric. Dec. 270, 273 (1983); In re Esposito, 38 Agric. Dec. 
613, 621-22 (1979). For example, in In re Veg-Mix, Inc., supra, it is 
stated (slip op. at 27): 

The case here is, in some respects, similar to In re Old 
Virginia, Inc., 42 Agric. Dec. 270, 272-73 (1983), in which 
certain persons caused payment violations by a corpora- 
tion, and then skipped out, causing other innocent persons 
who were “responsibly connected’’ (7 U.S.C. § 499a(9)) with 
the corporation to be adversely affected by the disciplinary 
order issued against the corporation. But anyone who be- 



632 


PACKERS AND STOCKYARDS ACT 
Volume 46 Number 2 


comes responsibly connected with a firm subject to llie 
Perishable Agricultural Commodities Act takes tJio risk 
that he or she will be adversely affected if the firm fails to 
pay for produce. That is an unfortunate consequenco that 
is necessary if the remedial purposes of the Act are to be 
achieved. 

Similarly, in In re Old Virginia, Inc., 42 Agric. Dec, 270, ‘i 
(1983), it is stated: 

Respondent argued in its original brief, pages 8-18, that 
the corporate veil should be pierced, and that an order 
should be issued only against the guilty individuals who 
managed the corporation, rather than against the corpora- 
tion. 


However, the “doctrine of piercing the corporate veil is a 
sword~not a shield.” In re Casca, 34 Agric. Dec. 1917, 1933 
(1975). It may be used to prevent a person from using the 
corporate fiction as a shield to escape the statutory penal* 
ty for misconduct, but not to protect a person (individual 
or corporate) from the statutory penalty for misconduct, id 
1930-83. 


It should be noted that it makes no difference in this disciplinajj 
proceeding whether the names written on the drafts purpoilidg l’ 
represent livestock sellers were phony or not, or whether Ps'J 
‘^ompson knew that they were phony. Carol Kimball, who wroU 
c e names on the Blackfoot drafts, testified that many of t)ie 
names were phony, and that Thompson knew that phony nnrofs 
used. For example, with respect to the names on DrflD 
No 2760 dated April 16, 1981 (CX 17B, p. 90), Nielsen is Ms. Kit?, 
ail s karate instructor, Dunmor is her girlfriend, and Foster is 
made up (IV. 320-21), On Draft No. 2830 dated May 6, 1981 (CJl 
, p. 113), the name Jensen is a town, Paulus is Ms. Kintball'i 
/T Buffrey is her mother’s maideti iiami 

'A \ k t , draft not only gives the names of the three indi 
IIJ* k number of head and weight of the steer 

ti«o /,r ^ involved in the transaction.) But irrospec 

ctrw*i- ''' drafts were issued to enable Uinta to buy live 

i-«.BnnJ!L to cover overdi*afts in its bank account 

nnt ^olations are just as serious because respondent wa 

Uintfl ^ ^ "’ss merely kiting checks will 

SDondent'fThw/ scheme was in connection with « 

to the Act ) business, the violations are, of course, subjK; 
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It should be further noted that respondent's check-kiting ar- 
i^angement with Uinta was a serious and flagrant violation of the 
^ct not because of the actual loss that may have occurred as a 
yesutt of the arrangement,® but, rather, because a check-kiting ar- 
yangement of that size over an extended period of time has the po- 
iential for great harm. Considering the severe consequences that 
could result to livestock sellers or other innocent parties as a result 
of a check-kiting arrangement of the size and scope involved here, 

suspension order of more than 6 months would be appropriate to 
gerve as an effective deterrent against similar violations not only 
to respondent, but, also, to other potential violators. 

It is the policy of this Department to impose severe sanctions for 
serious violations of any of the regulatory programs adminstered 
by the Department to serve as an effective deterrent not only to 
the respondents, but also to other potential violators. This policy 
has been followed in all of the Department's disciplinary proceed- 
ings in recent years. 

The basis for the Department's severe sanction policy is set forth 
at great length in numerous decisions, In re Worsley, 33 Agric, 
Dec. 1547, 1566-71 (1974),^ which is set forth as Appendix A to this 
decision. The Department's sanction policy is also discussed at 
length in In re Esposito, 38 Agric. Dec. 613, 624-65 (1979). 


® The synopsis of complainant’s Investigation Report, introduced by respondent^ 
states that Uinta went out of business owing about $1 million, of which nearly 
§200,000 was owed to livestock sellers (RX 101, p. 7). We have no way of knowing 
how much of the loss, if any, was caused by the check-kiting arrangement with iG- 
spondent. 

® The Department's severe sanction policy did not originate with Worsley, but, 
rather, was mentioned briefly in the first decision issued by the present Judicial Of- 
ficer, In re Henner, 30 Agric. Dec 1151, 126S-64 (1971), and was furtlier developed in 
numerous other decisions before it was finalized in In re Miller, 33 Agric. Dec. 63, 
G4-80 (1974), affd per curiam, 498 F.2d 1088 (6th Cir. 1974). 

Severe sanctions issued pursuant to the Department's severe sanction policy 
were sustained, e,g,, in In re Collier, 38 Agric. Dec, 957, 971-72 (1979), afpd per 
curiam (unpublished), 624 P,2d 190 (9th Cir. 1980); In re Gold Bell-I&S Jersey Farms, 
Inc., 37 Agric. Dec. 1336, 1362-63 (1978), affd, No. 78-3184 (D.N.J. May 25, 1979), 
afpd mem,, 614 F.2d 770 (8d Cir, 1980); In re Muehlcnthaler, 37 Agric. Dec. 313, 330- 
32, 337-62, aff'd mem., 690 F,2d 340 (8th Cir, 1978); In re Mid-Siates Livestock, Inc,, 
37 Agric. Dec. 547, 549-Bl (1977), aff'd sub nom. Van Wyk v, Bergland, 570 F.2d 701 
C8th Cir. 1978); In re Cordele Livestock Co., 36 Agric. Dec. 1114, 1133-34 (1977), aff\l 
per curiam (unpublished), 576 F.2d 879 (^h Cir, 1978); In re Livestock Marketers, 
Inc., 35 Agric. Dec. 1652, 1561 (1976), affd per curiam, 658 F.2d 748 (6th Cir. 1977), 
cert. denied, 435 U.S 968 (1978); In re Catanzaro, 36 Agric. Dec. 26, 31-32 (1976), 
affd, No. 76-1613 (9th Cir. Mar. 9, printed in 36 Agric. Dec, 467; In re Maine 
Potato Growers, Inc., 34 Agric. Dec. 778, 796, 801 (1976), affd, 540 F 2d 618 (1st Cir. 
1976); InreM. & H. Produce Co., 34 Agric. Dec. 700, 760, 762 (1975), affd, 549 F.2d 

Continued 
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Complainant originally recommended a 85-day siispejision c 
spondenfc's registration, and that recommendation was ndoptsf 
the ALJ. However, on respondent’s appeal, the Judicial Ofttcti, 
sponte raised the issue as to whether the suspension period sL 
be substantially increased because the suspension period seerc- 
far out of line with the Department's sanction policy. 

In its brief responding to the issue raised by the Judicial Of. 
as to whether the suspension period should be substantial!) 
creased, complainant continues to recommend a 35-day siispeLj 
period. Although complainant now recognizes that a check-ki'. 
scheme "would normally warrant a suspension for a niiiilniffc 
six months," and states that "[wjere this case to be brought Ijt 
complainant would likely seek a suspension greater than 35 i 
(Complainant’s Brief at 4), complainant continues to recomiDfC 
35-day suspension period here for a number of reasons. 

First, complainant relies on the fact that complainant fldvisdr 
apondent of the sanction it would seek if a hearing were held,!, 
this is a factor which respondents consider in deciding whethfo 
not to settle a case. However, respondents should know (or gc-? 
that the recommendation of complainant as to a sanction, althos 
entitled to great weight, is not controlling. Although the Jult. 
Officer for many years adhered to the self-imposed limitaKon. IL 
he would never increase the sanction requested by adminislrat. 
officials, in 1981 he overruled that portion of the Depaibuft 
sanction policy which provided that the Judicial Officer ftcu 
lever increase the sanction recommended by administrative 
ials (in order to achieve uniformity in sanctions for compnMl 
iolations). In re Rowland, 40 Agric. Dec. 1934, 1952 (1981), o/A 
13 F.2d 179 (6th Cir. 1983). Accordingly, at the time the coniplar 
.vas issued in this case in 1983, a respondent had no guarantee (k 
the Judicial Officer would not increase a sanction recommeiiilrfl, 
complainant. 

Furthermore, the Judicial Officer had long before announced tk 
view that in any case in which the Judicial Officer determines Hr. 
the sanctions previously imposed for similar violations are not adf 
cjuate under present circumstances to effectuate the purposes fl 
the regulatory program, a more severe sanction would be iraposd 


830 (D.C Cir.), cert, denied, 434 U.S. 920 (1977); In re Southwest Ihvduce, Iiit,U 
Agrric. Dec 160, 171. 178, offtf per curiam, 524 F,2d 977 (5th Cir. 1976); In re 
usdo & Sons. 34 Agric, Dec. 120, 133, 146-60, affd per curiam, S^4 F.2d 917 (Sth O’ 
J&7S), In re Maruiti Tragasfi Co., 33 Agric, Dec. 1884, 1913-14 (1974). a((’d, 624 FSi 
1256 (5th Cir. 1975), In re Trenton Livestock, Inc., 33 Agric. Dec. 499, 616, SW-'S 
<1974). affd per curiam (unpubiished), 510 P.2d 966 (4th Cir. 1976); In re Miller,^' 
A-Sfic. Dec. 53. 64-80, affd per curiam, 498 F.2d 1088, 1089 (6th Cir. 1974). 



[n the pending case, rather than merely announce that in future 
3 ases the sanction would be increased. In fc Wor-sley, 33 Agric. Dec, 
1647, 1569-70 (1974) (Appendix A at 22a-2()a). 

Accordingly, I give no weight to the facts that complainant’s 
sanction policy in effect when this complaint was brought did not 
provide for a lengthy suspension order, and that complainant ad- 
vised respondent prior to the hearing as to the sanction complain- 
pnt would seeh. 

Complainant also considered three other "mitigating” circum- 
stances wlien it originally decided to recommend a 35-day suspen- 
sion period, First, complainant states (Complainant’s Bi*ief at 4-5): 

While the evidence introduced at the oral hearing clearly 
showed that Dennis Lake, as the owner with the account- 
ing background, must have been and was aware of the 
check-kiting scheme, Paul Thompson was obviously the of- 
ficial most intimately involved with the scheme. Mr. 
Thompson died pi’ior to the complaint being issued and 
while Blackfoot is responsible for his actions, a severe 
sanction for the check-kiting would not punish the most 
involved perpetrator. 

However, for the reasons set forth above, it would be inconsistent 
witli prior decisions to give any weight to that circumstance. 

Complainant also states (Complainant’s Brief at 5): 

Another factor was the Uinta Livestock Commission 
Company, the other participant in the scheme, was never 
charged because the evidence of the scheme was not dis- 
covered until months after Uinta’s demise and it was de- 
termined that no useful purpose would bo served by in- 
cluding a defunct and bankrupt corporation as a respond- 
ent. 

The fact that a proceeding was not brought against Uinta is not 
a relevant consideration hero, and to use that circumstance as a 
basis for reducing the sanction imposed here would be contrary to 
the Department's settled policy to impose severe sanctions for seri- 
ous violations to serve as an effective deterrent to the respondent 
and to other potential violators. 

Complainant further slates (Complainant’s Brief at 5): 

Still another factor was that the ultimate victim of the 
scheme was the Zions S'irst National Bank, which was at 
the time vigorously socking redress against Blackfoot in 
federal district court. 
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This, again, is not a circumstance that would be consistent wll- 
the Department’s sanction policy, and, in addition, Zion was unsu;.; 
cessful in its action against Blackfoot. I 

Complainant further states that “[s]uspending an auction maika 
inevitably hurts local consignors” (Complainants Brief at u si: 
has consistently been held that any hardship to the respondent i , 
community, customers, or employees which might result toni a 
suspension order is given no weight in determining t e sane iM 
since the national interest of having fair and competitive con t- 
tions in the livestock and meat industries prevails over the local 
interests which might be temporarily damaged as a result of a sus- 
pension order. (In addition, Mr. Kienow, Regional Supei visor* 
Complainant's Omaha office, testified that there were seven ot ler 
auction markets in the Blackfoot region that were competitors ol 

Blackfoot (Tr. 464)). ... • i i, 

Ckimplainant cites a number of consent decisions involving ciec 
kiting schemes in which the suspension period varied ft*om o ajs 
(held in abeyance) to 4 months (Complainant’s Brief at 5). But i is 
well settled that consent decisions are given no weight in detci min- 
ing sanctions in litigated cases. In re Worsley, S3 Agric. Dec. lo . 
1569 (1974) (Appendix A at 23a-24a). In the only contested case 
cited by complainant, a 90-day suspension order was imposed, h ^ 
Amaral <& Brazil, 36 Agric. Dec. 872, 894 (1977). However, in the 
most recent check-swapping case, In re Farmers & Ranchers Live 
stock Auction, Inc., 45 Agric. Dec. (Feb. 27, 1986), a 5-year sus- 

pension order was imposed. In that case, as in the present case, 
there were a number of other violations in addition to the chec 
kiting violations, but, in view of the similarity between this case 
and Farmers & Ranchers, a suspension order of 1 year or moie 

In re Gitardi Truck ,fe Transp., Inc., 43 Agric. Dec (Jan. 27, 1984)1 In 

Oh Verio, Jac^cn, Olwerw, lnc» 42 Agric. Dec (Aug. 31, 1983), In re Memn 

Beene Bnxiuce Co., 41 Agric. Dec. 2422, 2441-42 (1982), 347 ((3th Cjr 

1984), re Poweil, 41 Agnc. Dec. 1354, 1365 (1982); /n re VPC, Inc, 41 Agric, Pec. 
734, 746 n 6 (1982); In re Hatcher, 41 Agric Dec 662, 670-71 (1982); In fC Gus 4 
Lanca&ler Stock Yards, Inc. 38 Agric. Dec, 824, 825 (1979); In re Sol Sahns, Inc., ^ 
Agric. Dec. 1699. 1737-38 (1978K In re Arab Stock Yard, Inc, 37 Agiic. Dec, 293. M, 
311, affd mem., 682 R2d 39 (5th Cir. 1978), In re Cordele livestock Co„ 36 Agric. 
Dec. 1114. U2S-29, 1136 0977). affd percunam (unpublished), 575 F.2d 879 (5th Cir 
1978); In re Bed River livestock Auction, Inc., 36 Agric Dec. 980, 989-90 (197711; In re 
limloek Marketers. Inc., 35 Agric. Dec 1552, 1562 (1976), affd pei curiam, 558 F 2(1 
748 (5th Cir 1977K cert, denied, 435 U S. 968 (1978). In re Overland Stockyafds, Im , 
34 Agric, Dec. 1808, 1851-62 (1975); and see In re IM Marm Produce Sxch., Inc, 37 
Agric. Dec, 1112, 1120''21 (1978); In re Amiowr & Co., 37 Agric. Dec 109, 112 (1978); 
In re Caianz&ro. 36 Agric. Dec. 26, 34-35 (1976), offH No 76-1613 (9th Cir, Mav. 9, 
1977), printed in 30 Agric- Dec. 467 (1977), 
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would have to be imposed in the present case to be consistent with 
Fathers & Ranchers. However, in deference to complainant’s con- 
tinued recommendation for a lenient sanction in this case, and 
since this issue is raised sua sponte by the Judicial Officer on re- 
spondent’s appeal, only a 6-month suspension order will be imposed 
here. 

In respondent’s brief as to the issues raised sua sponte by the Ju- 
dicial Officer, respondent contends that the findings by the district 
court in Zions, discussed above, to the effect that Blackfoot was en- 
gaged in a financing arrangement with Uinta, are res judicata. 
However, the Department was not a party to the action brought by 
Zions First National Bank against Blackfoot Livestock Commission 
Company and, therefore, the action cannot be binding against the 
Department in this administrative proceeding. In addition, as set 
forth above, we do not know whether the district judge had before 
him the massive evidence that we have here showing that Black- 
foot was engaged in a check-kiting scheme, rather than a financing 
arrangement. Moreover, as shown above, the district court’s find- 
ings are fully supportive of complainant's position here that Black- 
foot was engaging in an unfair and deceptive practice in violation 
of the Packers and Stockyards Act. Accordingly, the record fully 
supports the increase in the suspension period, which issue was 
raised sua sponte by the Judicial Officer. 

The Department’s practice which permits the Judicial Officer to 
increase sua sponte the sanction on respondent’s appeal is stated in 
Campbell, "The Packers and Stockyards Act Regulatory Program,’’ 
1 Davidson, Agricultural Law, § 3.24 (1981 and Aug. 1985 Supp.), as 
follows; 

In addition, the judicial officer may raise additional 
issues on appeal sua sponte with notice to the parties [foot- 
note omitted]. In one case, in which the judge suspended a 
registrant for 30 days, and the respondent appealed seek- 
ing to reduce the sanction, the judicial officer sua sponte 
raised the issue of whether the suspension should be for a 
longer period, and ultimately suspended the registrant for 
60 days.i'*” 

An appeal filed by a party cannot be withdrawn as a 
matter of right [footnote omitted]. Accordingly, a respond- 
ent planning to file an appeal in a case in which complain- 
ant does not appeal should consider whether the sanction 
in the initial decision is consistent with the sanctions im- 
posed by the judicial officer in previous cases. The present 
judicial officer has frequently increased sanctions on 
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appeal [footnote omitted], but has only rarely reduce^j 
sanctions on appeal [footnote omitted]. 

Mid-States Livestock, Inc, 37 Agric Dec 547, 549^52 (1977), n/j^/ 
nom Van Wyk v BergJand, 570 F2d 701 (8th Cir 1978) However, thnt acttor^ 
was taken only because the sanction originally imposed was *'30 far oat cif 
line*' with what the judicial officer regarded as appropiiate, In re Es|H3sito^ 

38 Agric Dec 613, 623 n 7 (1979), and see In re Unioiiville Sales Co, 38 Agri^ 

Dec 1207, 1207-10 (1979) (remand order), final decision, 40 Agric Dec 73i^ 
(1981) In re Rowland. 40 Ague Dec 1934, 1952-53 (1981), affd, 713 F2d 179 
(6th Cir 1983). It does not violate due piocess or the equal protection 
of the Constitution for the judicial officer to increase the sanction when the 
respondent appeals, either sua sponte or at the request of complainant 
its response to respondent's appeal In le Thornton, 41 Agric Dec 870, 909- 
12 (1982), affd, 716 F2d 1608 (llth Cir 1983) 

The authority of the Judicial Officer to raise the issue sua sponi 
as to whether the sanction should be increased, when only the 
spondent appeals, steins from the rules of practice, which proviij 
(7 CFR § 1.145(6)): 

(e) Scope of Argument Argument to be heard on appealj 
whether oral or on brief, shall be limited to the issues 
raised in the appeal or in the response to the appeal, 
except that if the Judicial Officer determines that addi' 
tional issues should be argued, the parties shall be given 
reasonable notice of such determination, so as to permit 
preparation of adequate arguments on all issues to be 
argued. 

The authority of the Judicial Officer to increase sua sponte tht 
sanction on respondent's appeal has been very sparingly exorcised 
It was never exercised during the 30 years the Department's first 
Judicial Officer served in this position, and it has been exercised 03 
only two other occasions during the 15 years the present Judicial 
Officer has served in this position. On the first occasion in Mid’ 
States, referred to in the preceding quotation, the sanction was in- 
creased from 30 days to 60 days by the Judicial Officer. On the 
other occasion, although the Judicial Officer sua sponte raised the 
issue as to whether the sanction should be increased under certain 
factual circumstances, he also explained that the sanction shouJJ 
be reduced under other factual circumstances. He remanded the 
case to the AU to determine the facts, which ultimately resulted 
to a reduction in the sanction. In re Unionville Sales Co„ 38 Agric. 

736 frettiand order), final decision, 40 Agric^ 


thw other cases, the Judicial Officer increased the sanction on respond- 
ents appeal because complainant had filed a cross-appeal in each case. In the latter 

Conlmv^d 
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In Thornton v. USDA, 718 F.2d 1508, 1512-13 {11th Cir. tho 

court expressly held that the Judicial Officer has the power to in- 
crease the sanction where respondent has appealed. The court held 
(id,): 


III PENALTY ENHANCEMENT 

Relying upon the rationale of North Carolina v. Pearce, 
395 U.S. 711, 724, 89 S.Ct. 2072, 2080, 23 L,Ed.2d (iSO (1969) 
('^the imposition of a penalty upon the defendant for 
having successfully pursued a statutory right of 
appeal . , . would be ... a violation of due procees of 
law''), respondent Thornton maintains that the Judicial 
Officer^s enhancement of his penalty to include a one year 
disqualification violates his fifth amendment right to due 
process. He reasons that the severe sanction of disqualifi- 
cation is punitive rather than remedial and, because it 
could not have been imposed upon him had he not exer- 
cised his right of appeal, that the disqualification is actual- 
ly a punishment for having appealed. 

We are not persuaded by respondent's argument. To the 
extent that the disqualification is punitive, it is punish- 
ment for the offense of soring and not for the appeal. 
Under section 8(a) of the Administrative Procedure Act, 5 
U.S.C. § 557(b), **On appeal from or review of the initial de- 
cision, the agency has all the powers which it would have 
in making the initial decision/' As the ninth circuit recog- 
nized in Containerfreight Tj^ansport Co, v. ICC, 651 F/icl 
668, 670 (9th Cir. 1981), the review provision of the Admin- 
istrative Procedure Act authorizes the agency 'To decide 
all issues de novoT The review is actually a species of re- 
trial The Supreme Court recognized in North Carolina v. 
Pearce, 395 U.S. at 723, 89 S.Ct. at 2079 that a judge "is 
not constitutionally precluded . . . from imposing a new 


two of those cases, the Judicial Officer also sua sponte raised the issue as to whetluu* 
the sanction should be increased as a precautionary tactic in the event that tJici 
court should erroneously hold that the issue could not bo raisod in a cross-appeal p tn 

re McConnell 44 Agric. Dec (Mar. 8. 1986); In re Thornton, 41 Agric. Dec. 870, 

900-13 (1982), afrd, 716 P.2d 1508 (llth Cir. 1983). That tactic was utilized since in 
In re Wall, 38 Agric. Dec, 1437 (1979), aff'd in pari and read in purl No, 79-3714 
(Gth Cir. July 10, 1981) (unpublished order), printed in 40 Agric. Dec, 927 (1981), ilic 
court set aside the Judicial Officer's increase of the sanction on the orroneous view 
that complainant had not filed a cross-appeal, (Since complainant had in fact ille<{ a 
cross-appeal in Wall the Judicial Officer did not notify the parties that ho wan auu 
sponte raising any issue as to the sanction.) 
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sentence, whether greater or less than the original sen- 
tence” upon such a retrial. The only constitutional limita- 
tion upon this right is that any penalty already suffered 
prior to retrial must be "credited” towards the subsequejil 
sentence so that the actual penalty imposed does not 
exceed the maximum limits for a single commission of the 
offense. Id. at 718, 89 S.Ct. at 2077. No such constitutional 
violation was committed in this case. The disqualification 
provision is supplementary to, not an alternative for, the 
imposition of a fine. 15 U.S.C. § 1825(c). It was lawfully im- 
posed by the Judicial Officer. 

In Wall (note 12, supraX the court, in addition to failing to recc^ 
nize that complainant had filed a cross-appeal, relied upon Norfi 
Carolina v. Pearce, which is distinguished by the court in Thornti'\ 
just quoted, Specifically, the court stated in Wall (slip op. at 2-1 
reprinted in 40 Agric. Dec. 927, 927-28): 

Plaintiff also challenges the propriety of the Secretary's 
remedial order. After hearing the evidence in this case, 
the ALT fined plaintiff $2,000.00 and ordered him disquali- 
fied from exhibiting any horse in a show for a period of 
two years. Plaintiff appealed the ALJ's decision to the De- 
partment of the Agriculture Judicial Officer. No cross- 
appeal was taken by the Secretary. In his decision, tho Ju- 
dicial Officer enhanced the penalties assessed by the ALJ 
and ordered plaintiff to pay $2,000.00 and to be disquali- 
fied from exhibiting any horse in a show for a period of 
five years [the minimum permitted by the statute for a 
second offense, which was the case here]. Absent notice by 
cross-appeal that the Secretary sought to augment the re- 
medial order of the AU, the Judicial Officer's decision to 
do so is an abuse of discretion. The ALJ heard the evi- 
dence and his findings of fact in support of his remedial 
order are not clearly erroneous. Cf. No 7 'th Cai^olina v. 
Pierce, 395 U.S, 711 (1969) (augmented sentence predicated 
upon pui*suit of statutory right of appeal of criminal con- 
viction is a denial of due process). 

The erroneous reliance on North Carolina v. Pearce by the coi 
in Wall is set forth at greater length by the Judicial Officer 
Thornton, supra (41 Agric. Dec. at 909-12); 

Finally, the court’s reliance in Wall on North Carolina 
y. Pearce, 395 U.S. 711 (1969), is misplaced. The Court held 
in Pearce that where a defendant successfully appeals a 
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criminal conviction and is retried, the “original conviction 
has, at the defendant’s behest, been wholly nullified and 
the slate wiped clean” (395 U.S. at 721); and, accordingly, 
there is no constitutional prohibition against increasing 
the penalty after the new trial {id. at 719-23), so long as 
the defendant is credited with the punishment already ex- 
acted on the basis of the original trial {id. at 717-19). 

To the very limited extent, if any, to which Pearce is 
analogous to Wall, the Pearce case indicates that when 
Wall appealed the [ALJ’s] initial decision, the slate was 
"wiped clean” (395 U.S. at 721), the initial decision was no 
longer in effect, and an increased sanction could constitu- 
tionally be imposed (396 U.S. at 719-23). 

In Pearce, it was argued that the imposition of a more 
severe sentence upon retrial creates an invidious classifica- 
tion violative of the Equal Protection Clause of the Four- 
teenth Amendment. (This is analogous to the argument in 
the present case that the imposition of a more severe sanc- 
tion after an appeal by a respondent creates an invidious 
classification upon those who choose to avail themselves of 
their appellate rights. See Brief and Argument of Respond- 
ent Thornton in Opposition to (Complainant’s Cross Appeal 
2-8). In rejecting that argument, the Court held (395 U.S. 
at 722-23): 

The other argument advanced in support of the 
proposition that the Constitution absolutely foi'- 
bids the imposition of a more severe sentence 
upon retrial is grounded upon the Equal Protec- 
tion Clause of the Fourteenth Amendment. The 
theory is advanced that, since convicts who do not 
seek new trials cannot have their sentences in- 
creased, it creates an invidious classification to 
impose that risk only upon those who succeed in 
getting their original convictions set aside. The ar- 
gument, while not lacking in ingenuity, cannot 
withstand close examination. In the first place, we 
deal here, not with increases in existing sentences, 
but with the imposition of wholly new sentences 
after wholly new trials. Putting that conceptual 
nicety to one side, however, the problem before us 
simply cannot be rationally dealt with in terms of 
‘classifications.’ A man who is retried after his 
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first conviction has been set aside may be acquit- 
ted. If convicted, he may receive a shorter sen- 
tence, he may receive the same sentence, or he 
may receive a longer sentence than the one origU 
Rally imposed. The result may depend upon, a par- 
ticular combination of infinite variables peculiar 
to each individual trial. It simply cannot be said 
that a State has invidiously 'classified' those who 
successfully seek new trials, any more than that 
the State has invidiously 'classified' those prison- 
ers whose convictions are not set aside by denying 
the members of that group the opportunity to be 
acquitted. To fit the problem of this case into an 
equal protection framework is a task too Procrus- 
tean to be rationally accomplished. 

In cases before the Department as in Pearce (seo 395 
U.S. at 722, just quoted), when a respondent appeals to the 
Judicial Officer, he has the opportunity to have the com- 
plaint dismissed [e,g,, In re Hygrade Food Products Corp,, 
35 Agric. Dec, 129 (1976)), to have the sanction drastically 
reduced {e.g., In re Alexis Produce^ 41 Agric. Dec. [287] 
(Peb. 3, 1982)), to receive the same sanction (e,g., In f'c 
Fleming, 40 Agric. Dec. 1521 (1981), appeal docketed, No. 
82^3095 (8th Cir. Feb, 1, 1982)), or to have the sanction in* 
creased {e.g,, In re Mid-States Livestock, Inc,, 37 Agric. Dec. 
547 (1977), affd sub nom. Van Wyk v. Bergland, 570 F.2d 
701 (Sth Cir. 1978)). Pearce suggests that any of those 
possibilities are permitted by the constitution. 

Pearce is not directly in point since Pearce deals with a new trio I <aftcr 
appeal) whereas here [i e., m Thornton], as in Wall, we are dealing with the 
same case on the initial appeal. 

The concluding part of the decision in North Carolina v. 
Pearce, 395 U.S. 711, 723-26 (1969), which may have been 
relied on by the court in Wall, is not remotely in point or 
analogous to Wall, In that section of the Pearce opinion, 
the Court explains that it is a violation of due process to 
impose a heavier sentence upon every reconvicted defend- 
ant for the explicit purpose of punishing the defendant for 
appealed. Specifically, the Court held 

(395 US. at 723-26): 

It can hardly be doubted that it would be a fla- 
grant violation of the Fourteenth Amendment for 
a state trial court to follow an announced practice 
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of imposing a heavier sentence upon every recon- 
victed defendant for the explicit purpose of pun- 
ishing the defendant for his having succeeded in 
getting his original conviction set aside. . . . 

Due process of law, then, requires that vindic- 
tiveness against a defendant for having successful- 
ly attacked his first conviction must play no part 
in the sentence he receives after a new trial. And 
since the fear of such vindictiveness may unconsti- 
tutionally deter a defendant’s exercise of the right 
to appeal or collaterally attack his first convic- 
tion, due process also requires that a defendant be 
freed of apprehension of such a retaliatory moti- 
vation on the part of the sentencing judge.®® 
(Footnote omitted). 

In order to assure the absence of such a motiva- 
tion, we have concluded that whenever a judge 
imposes a more severe sentence upon a defendant 
after a new trial, the reasons for his doing so 
must affirmatively appear. Those reasons must be 
based upon objective information concerning iden- 
tifiable conduct on the part of the defendant oc- 
curring after the time of the original sentencing 
proceeding. And the factual data upon which the 
increased sentence is based must be made part of 
the record, so that the constitutional legitimacy of 
the increased sentence may be fully reviewed on 
appeal. 

That portion of the Court’s opinion in Pearce has no rel- 
evancy to the present [Thornton] case or to the Wall case. 
When the Judicial Officer issued his decision in Wall, it 
was not after Wall had appealed an earlier order and had 
it set aside. Rather, Wall was appealing to the Judicial Of- 
ficer for the first time. Hence there could be no possibility 
that the Judicial Officer had the motive of punishing the 
respondent for having succeeded in getting the Judicial Of- 
ficer’s original order set aside. 

Furthermore, the concluding part of North Carolina v. 
Pearce merely holds that to assure the absence of motiva- 
tion to penalize the defendant for having succeeded in get- 
ting his original conviction set aside, the judge imposing a 
more severe sentence after a new trial must affirmatively 



PACKERS AND STOCKYARDS ACT 
Volume 45 Numbei* 2 


644 


show his reasons for doing so. As stated above, the Judicial 
Officer affirmatively set forth the strongest possible veasTO 
for increasing the sanction in Wall, viz., the statute re- 
quires that any disqualification order for a repea o on cr 

befor a minimum of five years. 2 2 

*2 Some of the decisions cited by the Court m North Carolina v. Pcow, 

US 711. 724-25 <1969), refer to the constitutional need not to cinii 
right of appeal. But the cases refer to p.ocedural impediments to appe.k 
or to substantive policy to punish persons who exercise ^ 

appeal No case holds that the constitution is violated merely ^ 

defeEidant knows from past decisions that a particular ju ge (oi ur i jo ^ 
ficer) imposes severe sanctions foi serious violations in eveiy caisc, 
live of who appeals. The Judicial Officer will readily concede ^ 
not take an acute or legally trained mind, oi much reading ni ^ g 
Decisions, to perceive that the present Judicial Officer . 

tions for serious or repeated violations in eveiy case (pnerally inciudir^ 
mininnim disqualification ordeis in Horse Protection Act cases » 
achieve the remedial pui poses of the regulatory pi ograms administered 
the Department of Agriculture. If this uniform policy chills a lespon 
desire to appeal, that does not present a constitutional issue. In tne pie^n 
case, respondent Thornton was not deterred from appealing o ^ ' 

Officer notwithstanding the fact that the Judicial Officers seveie sanpoa 
policy* and his application of the policy in Horse Protection Act cases, s ^ 
forth fully in In re Rowland, 40 Agric. Dec 1934 (1981), appeal docke^ 
No. 82-3016 (eth Cir. Jan. 8, 1982), which was attached to Judge wcocri 
inifial decision in the present case. 


For the foregoing reasons, there is no procedural irnpedimen 
the increase in respondent's sanction by the Judicial Officer. 

Respondent urges that the ALJ erred in denying its frequent ce 
quests for alleged Jencks Act material, and in failing to ^ 

in camera examination of complainant’s documents (see Tr. , 
183-223, 256-57, 304-05, 315-1.7, 349, 376, 401, 426-27 , 464-78, al.- 
14, 610c-n, 792-98). However, for the reasons stated by the AU 
no error was committed in this respect. See In re Machndo, - 

^ric. Dec. (Oct. 20, 1983) (decision as to respondent Cwzi. 

affd, 749 P.2d 86 (9th Cir. 1984) (attached as Appendix B to to 
decision^. 

For the foregoing reasons, the following order should be issued 


ORDER 

Respondent Blackfoot Livestock Commission Co., its officers, 
rectors, agents and employees, directly or indirectly through 
corporate or other device, shall cease and desist from: [ 

Engaging in business as a dealer or market agency while it? ’ 
current liabilities exceed its current assets; 

2. Using funds received as proceeds from the sale of livestoci i 
on a commission basis for purposes of its own or for purpos65 ^ 
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otlier than the payment of lawful marketing charges and the re- 
mittance of net proceeds to shippers, and making such other use of 
shippers* proceeds in its possession or control as well endanger or 
impair the faithful and prompt accounting therefor and payment of 
the portions thereof due to the person or persons entitled thereto; 

3. Failing to deposit in its “Custodial Account for Shippers* 
Proceeds,” within the time prescribed by section 201.42(c) of the 
regulations (9 CFR § 201.42(c)), an amount equal to the proceeds re- 
ceivable from the sale of consigned livestock; 

4. Failing to otherwise maintain its “Custodial Account for 
Shippers* Proceeds** in conformity with the provisions of section 
201,42 of the regulations (9 CFR § 201.42); 

5. Exchanging drafts or checks with any person for the purpose 
or with the effect of concealing the true amount of funds available 
in any checking or other bank account, or of creating a false 
“float*' or balance in any such account; 

6. Permitting owners, officers, agents, or employees to buy live- 
stock out of consignment for resale for their own speculative ac- 
counts; and 

7. Paying for livestock with a draft which is not a check unless 
the seller expressly agrees in writing before the transaction that 
payment may be made by such a draft. 

Respondent is suspended as a registrant under the Act for a 
period of 6 months and thereafter until it demonstrates that it is 
no longer insolvent and that the deficit in its Custodial Account for 
Shippers' Proceeds has been eliminated. When respondent demon- 
strates that it is no longer insolvent and that the deficit in its Cus- 
todial Account for Shippers* Proceeds has been eliminated, a sup- 
plemental order will be issued in this proceeding terminating this 
suspension after the expiration of the 6-month period. 

The cease and desist provisions of this order shall become effec- 
tive on the day after service of this order on respondent. The sus- 
pension provisions shall become effective on the SOth day after 
service on respondent. 


APPENDIX A 

Excerpt from In re Worsleyt 33 Agric. Dec, 1547, 1656-71 (1974). 

U.S.D.A. SANCTION POLICY 
[Excerpt omitted. — Ed.] 



>->c«iswi\ in In re Machado, 42 Agric. Dec. 820 <1983) (l enianiit' 
as to respondent Cozzi), final decisions, 42 Agric. Dec. , . (Ocl 
1983), aff’d, 749 F.2d 36 (9th Cir. 1984) (unpublished). 


In re: Dwain A. Wagoner. P&S Docket No. 6440 . Decided M-' 
12, 1986. 

Witluim J Weber, Admijiistrative Law Judge. 

Allan Kahan, for complainant 
For respondent, pro se 


CONSENT DECISION 


A f? Proceeding was instituted under the Packers and Siockjt. 
c ( U.S.C. § 181 et seq.) by a complaint filed by the Adtninis): 
or, ackers and Stockyards Administration, United States Dtp: 
the alleging that the respondent wilfully vinliv 

issued thereunder (9 CPR §29111 
vifliri f ** entered pursuant to the consent decision 

^ ^ Rules of Practice applicable to this proceeding (“J CF; 


graob admits the jurisdictional allegations in pi” 

has iurisri' and specifically admits that the Secret^’ 

maiftino- «n **^"..**^ matter, neither admits nor denies the r( 
and consAnro hearing and further proedsn 

and forsimL asrees, for the purpose of settling this proceodi'i 
The autry of this decision. 

inant agrees to the entry of this decision. 



an 


^ UP’ p'AUl 

-JO individual ^!^*^*'t*^* hereinafter referred to as respondcjd, i 
Idaho Falls, mailing address is Route #3, Iki 

^ Respondent is, and at nti n 
lal Engaged in th K • material herein was: 
commerce for his ovpiT buying and selling livestock ii 

® c?®(«nigafou bases' buying livestock in coramers, 

, R^PWfored. with tVvtt c 

and selling Uvostn^i, .^fetory of Agriculture as a deaki', 
® a- marfcot ii^saicy bnvih» "^mmerce for his own account awl' 
W, in commerce on a commiMi# 

1 

ffc > 


) 

t*. 



JERRY GOETZ 
Volume 45 Number 2 


647 


CONCLUSIONS 

The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
tvill be entered. 


ORDER 

Respondent Dwain A. Wagoner, individually or through any cor- 
porate or other device, in connection W'ith his activities subject to 
the Packers and Stockyards Act, shall cease and desist from engag- 
ing in business in any capacity for which bonding is required under 
the Packers and Stockyards Act, as amended and supplemented, 
and the regulations, without filing and maintaining a reasonable 
bond or its equivalent, as required by the Act and the regulations. 

Respondent is suspended as a registrant under the Act until such 
time as he complies fully with the bonding requirements under the 
Act and the regulations. When respondent demonstrates that he is 
in full compliance with such bonding requirements, a supplemental 
order will be issued in this proceeding terminating this suspension. 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 


In re: Jerry Goetz, P&S Docket No. 6599. Decided March 17, 1986. 

John A. Campbell, Administrative Law Judge. 

Peter lYain, for complainant 

Lynn Hursk, Overland Park, Kansas, for respondent. 

CONSENT DECISION 

This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seq.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 
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The complainant agrees to the entry of this decision- 


FINDINGS OF PACT 

1. Jerry Goetz, hereinafter referred to as the respondent, is as 

individual whose business mailing address is R. R. 1, Park, Kansss 
67751. ! 

2. The respondent is, and at all times material herein was; 

(a) Engaged in the business of buying and selling livestock ic 
commerce for his own account and buying livestock in commercs 
on a commission basis; and 

(b) Registered with the Secretary of Agriculture as a market 
agency to buy livestock in commerce on a commission basis. 

CONCLUSIONS 

The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


^spondent Goetz, his agents, employees and assigns, directly or 
indirectly through any corporate or other device, shall cease and 
esist rom engaging in business in any capacity for which bonding 
IS required under the Packers and Stockyards Act, as amended and 
supp emented, and the regulations, without filing and maintaining 

an a equate bond or its equivalent, as required by the Act and the 
regulations. 

Res^ndent is suspended as a registrant under the Act until he 
mp les wi the bonding requirements under the Act and the reg- 

demonstrates that he is in full compli- 
tfiRiiorl ! bonding requirements, a supplemental order will be 

^ “"""•tins thte .Zpension. 

suond^*^!!^'^^ (7 U.S.C. § 213(b)J, re- 

Hundred ^ 

day become effective on the sixth 

Copies of this decision shaU be served on the parties. 
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In re: Rick Lundt and Lundt» Inc. P&S Docket No. 6584. Decided 
March 20, 1986. 

Edward N. McOrail, Administiative Law Judge 
A //an Kakan, for complainant 
For respondent, pro se 


CONSENT DECISION 

This proceeding was instituted under the Packers and Stockyards 
Act (7 U,S.C, § 181 et seq.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondents wilfully violated 
the Act and the regulations issued thereunder (9 CPR §201.1 et 
; seq,). This decision is entered pursuant to the consent decision pro- 

[ visions of the Rules of Practice applicable to this proceeding (7 CFR 

§ 1.138). 

The respondents admit the jurisdictional allegations in para- 
graph I of the complaint and specifically admit that the Secretary 
has jurisdiction in this matter, neither admit nor deny the remain- 
ing allegations, waive oral hearing and further procedure, and con- 
sent and agree, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision, 

; The complainant agrees to the entry of this decision. 

FINDINGS OF PACT 

[ 1. Lundt, Inc., hereinafter referred to as the corporate respond- 

[ ent, is a corporation organized and existing in the Slate of Kansas. 

L Corporate respondent's business mailing address is 2411 Sue Lane, 
Independence, Kansas 67301. 

2. The corporate respondent is, and at all times material herein 
was: 

(a) Engaged in the business of a market agency buying live- 
stock in commerce on a commission basis; and 

(b) Not registered with the Secretary. 

3. Rick Lundt, hereinafter referred to as the individual respond- 
ent, is an individual whose mailing address is 2411 Sue Lane, Inde- 
pendence, Kansas G7301. 

4. The individual respondent is, and at all times material herein 
was: 

(a) Responsible for the direction, management and control of 
the corporate respondent; 

(b) Engaged in the business of a market agency buying live- 
stock in coininerce on a commission basis; and 

(c) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for hia own account. 
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CONCLUSIONS 

The respondents having admitted the jurisdictional facts and h 
par les having agreed to the entry of this decision, sucli dccK^ 
will be entered. 

ORDER 

Respondent Rick Lundt, his agents and employees, cliroctlyi 
• . corporate or other device, and respondent Lundt, Ik 

1 0 icers, directors, agents, employees, successors and assigns,! 
connec ion. with their business subject to the Act, shall cease a: 
esis rom engaging in business in any capacity for which bondi^ 
IS required under the Packers and Stockyards Act, as amended 
supp emented, and the regulations, without filing and mninteiw:, 
reasona le bond or its equivalent, as required by the Act find th 
regulations. 

Resptmdent Rick Lundt is suspended as a registrant under 
Lundt, Inc., is prohibited from operating sc'j 
intr ^ ^ comply fully with the bo-ii 

Act and the regulations. When « 
bnnWin ^ fiinonstrate that they are in full compliance with std , 
nrtv<oaJ' ® supplemental order will be issued in thi. 

proceeding terminating this suspension. : 

^12(h) of the Act (7 U.S.C. § 213 (bl),tH 

amnunt jointly and severally assessed a civil penalty in lb, 

bvthelffl (*^400.00). which shall be payaVi. 

by the effective date of this order. ; 

dav f shall become effective on the sixd; 

ecision shall be served upon the parties^ 


Mbnz d/b/a Puxico Stockyards 4 
Docket No, 6523* Decided March 21, 1&86. 

n-Wi Bl»„r..l4 MO, fo, 

CONSENT DECISION 

Act 17 U Packers and Stockyard; 

tor Packer and 4 ® complaint filed by the Administra- 

n^lnioTM^ A^i,i3tration. United States Depart- 

spondenls does not ma financial condition of the re 

P noents does not meet the requirements of the Act and that ihs 
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respondents wilfully violated the Act and the regulations issued 
thereunder (9 CFR § 201.1 et seq.). This decision is entered pursuant 
to the consent decision provisions of the Rules of Practice applica- 
ble to this proceeding (7 CFR § 1.138). 

The respondents admit the jurisdictional allegations in para- 
graph I of the complaint and specifically admit that the Secretary 
has jurisdiction in this matter, neither admit nor deny the remain- 
ing allegations, waive oral hearing and further procedure, and con- 
sent and agree, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 

FINDINGS OF FACT 

1. Jerry and Sharon Menz, hereinafter referred to as the re- 
spondents, are partners doing business as Puxico Stockyards & 
Auction Company. Respondents’ principal place of business is locat- 
ed; at Puxico, Missouri, and their business mailing address is High- 
way 51 North, Puxico, Missouri 63960, 

2. The respondents, at all times material herein, were: 

(a) Engaged in the business of conducting and operating the 
Puxico Stockyards & Auction Co. stockyard, a stockyard posted 
under and subject to the provisions of the Act, herein referred to as 
the stockyard; 

(b) Engaged in the business of a market agency, selling live- 
stock on a commission basis at the stockyard; and 

(c) Engaged in the business of a dealer, buying and selling live- 
stock in commerce for their own account. 

3. The respondents are, and at all times material herein were, 
registered with the Secretary of Agriculture as a market agency to 
sell livestock on a commission basis in commerce, and as a dealer 
to buy and sell livestock in commerce. 

CONCLUSIONS 

The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 

Respondents Jerry and Sharon Menz, their agents and employ- 
ees, directly or through any corporate or other device, shall cease 
and desist from: 

1. Operating while insolvent, i.e., while their current liabilities 
exceed their current assets; 
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2. Failing to deposit in their Custodial Account for Shipf. 
Proceeds, within the times prescribed in section 201,42 ofllio ri-, 
lations (9 CFR § 201.42), amounts equal to the proceeds duo r 
signors from the sale of their livestock; 

3. Using funds received as proceeds I'rom the sulo of coii-ig'- 
livestock for purposes of their own or for any purpose other tl. 
the payment of net proceeds to the owners, consignors or ship;'' 
of such livestock or the payment of amounts duo the icHpoiti' 
for lawful marketing charges; 

4. Failing to otherwise maintain their Custodial Aceminl f 
Shippers’ Proceeds in strict conformity with the provisions of !• , 
tion 201,42 of the regulations (9 CFR § 201.42); 

5. Issuing checks to consignors in payment of tlio mil proiv. 
resulting from the sale of their livestock without having and ir,- 
taining sufficient funds on deposit and available in the liiml: t 
count upon which such checks are drawn to pay such chcc!<s id- 
presented; 

6. Failing to remit, when due, to consignors tlio nut |)rcKiv 
resulting from the sale of their livestock; 

7. Issuing checks in payment for livestock purcluiHCH will . 
having and maintaining sufficient funds on deposit and avail;' 
in the bank account upon which such checks are drawn to pay s.’ 
checks when presented; 

8. Failing to pay, when due, the full purcliaso price of 1 
stock; and 


o. railing ro pay the lull purchase price of tivestocK. 
Respondents shall keep and maintain accounts, record i f 
memoranda which fully and correctly disclose all transuclio!!? c 
yolyed in their business subject to the Packers and Slockyard-i K 
including; (1) a general ledger of accounts showing assi’ts, b;' 

1 les, income, expenses and net worth; (2) a complete and accur, 
accounts receivable ledger; (3) a detailed record of all dciJO-dtj; 

account and monthly reconciliations of that i 
y ® and accurate record of tho purchase r 

fnLiO 1 * hveatock purchased in support of the market; and I' 
co^lete and accurate livestock inventory record. 

120 j ^ suspended as registrants under the Act f 
loneer '^htil they demonstrate that they are 

Shiooera’ deficit in their Custodial Account f 

strateTbat When respondents dc-ir • 

and that the di-ncil : 
ed, a supplementflT^'!?*^ Shippers’ Proceeds has been olimiri 
ing the suspension proceeding lormi- 

, 6*Piration of the 120-day period. 
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The provisions of this order shall become effective on the sixth 
day after service of this decision on the respondents. 

Copies of this decision shall be served upon the parties. 


In re: Virgil P. Miller and E.K. Corrigan Co. P&S Docket No. 

6567, Decided March 21, 1986. 

Editiatd H. McGrail, Administrative Law Judge. 

Peter TYain, for complainant. 

Victor J. Lick, Jr., foi respondent. 

CONSENT DECISION WITH RESPECT TO E.K. CORRIGAN CO. 

This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seq.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondents wilfully violated 
the Act. This decision is entered pursuant to the consent decision 
provisions of the Rules of Practice applicable to this proceeding (7 
CFR § 1.138). 

Respondent E. K, Corrigan Co. admits the jurisdictional allega- 
tions in paragraph I of the complaint as they pertain to it and spe- 
cifically admits that the Secretary has jurisdiction in this matter, 
neither admits nor denies the remaining allegations, waives oral 
hearing and further procedure, and consents and agrees, for the 
purpose of settling this proceeding and for such purpose only, to 
the entry of this decision. 

The complainant agrees to the entry of this decision. 

FINDINGS OP FACT 

1. E. K. Corrigan Co., hereinafter referred to as respondent Corri- 
gan, is a corporation whose mailing address is 812 Livestock Ex- 
change Building, Omaha, Nebraska 68107. 

2. Respondent Corrigan at all times material herein was: 

(a) Engaged in the business of a dealer buying and selling live- 
stock in commerce for its own account and as a market agency 
buying livestock in commerce on a commission basis, and providing 
clearing services for others; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for its own account and a 
market agency buying livestock on a commission basis and provid- 
ing clearing services. 



664 


PACKERS AND STOCKYARDS ACT 
Volume 45 Number 2 


CONCLUSIONS 

1 

Respondent E. K. Corrigan Co. having admitted the jurist] ictior.i 
facts and the parties having agreed to the entry of this dccisio: 
such decision will be entered. 


ORDER 

Respondent Corrigan, its officers, agents and employees, dirMtIr 
or through any corporate or other device, in connection with its &; 
tivities subject to the Packers and Stockyards Act, shall not fail t 
pay for the livestock purchases of its clearees. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), r? 
spondent Corrigan is assessed a civil penalty in the amount of 
thousand dollars ($1,000.00). 

The provisions of this order shall become effective on the siitb 
day after service of this decision on respondent. 

Copies of this decision shall be served on the parties. 


In re: Jaeoers Livestock Auction Market. P&S Docket No. G51I 
Decided March 27, 1986. 

Edward H McGrail, Administrative Law Judge. 

Roberta Swartzendruber, for complainant. 
ylephen Roaeman, Newton, New Jersey, for respondent. 

CONSENT DECISION 

This proceeding was instituted under the Packers and Stockyard 
Act (7 U.S.C. § 181 et seq.) by a complaint filed by the Admiiiistrs 
tor. Packers and Stockyards Administration, United States Depart 
ment of Agriculture, alleging that the respondent wilfully violali^ 
the Act and the regulations issued thereunder (9 CPR § 201.1 1 
seq.). This decision is entered pursuant to the consent decision pm 
visions of the Rules of Practice applicable to this proceeding (7 CFi 
§ 1.138), 

The respondent admits the jurisdictional allegations in pan 
graph I of the complaint and specifically admits that the Secrete r. 
has jurisdiction in this matter, neither admits nor denies the re 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this procoedin| 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 

1. Jaegers Livestock Auction Market, hereinafter referred to as 
the respondent, is a corporation whose principal place of business 
is located in Sussex, New Jersey. Respondent's mailing address is 
P. O. Box 345, Sussex, New Jersey 07461. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of conducting and operating the 
Jaegers Livestock Auction Market stockyard, a posted stockyard 
under the Act, hereinafter referred to as the stockyard; 

(b) Engaged in the business of selling livestock on a commis- 
sion. basis at the stockyard; and 

(c) Registered with the Secretary of Agriculture as a market 
agency to sell livestock on a commission basis in commerce. 

CONCLUSIONS 

The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 

Jaegers Livestock Auction Market, its officers, directors, agents, 
successors and assigns, directly or through any corporate or other 
device, in connection with its operations subject to the Packers and 
Stockyards Act, shall cease and desist from engaging in business in 
any capacity for which bonding is required under the Act and the 
regulations without filing and maintaining a reasonable bond or its 
equivalent, as required by the Act and the regulations. 

Insofar as respondent is now in full compliance with the bonding 
requirements under the Act and the regulations, no suspension is 
warranted. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), re- 
spondent is assessed a civil penalty in the amount of Three Hun- 
dred Dollars ($300.00). 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondents. 

Copies of this decision shall be served upon the parties. 
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In re: John T. Bupobd. P&S Docket No. 6632. Decided March * 
1986. 

Victor W, Palmef\ Administrative Law Judge. 

Peter Train » for complainant. 

For respondent, pro se. 


CONSENT DECISION 

This proceeding was instituted under the Packers and Stockyard 
Act (7 U.S.C. § 181 et seq.) by a complaint filed by the Administis 
tor, Packers and Stockyards Administration, United States Depart 
ment of Agriculture, alleging that the respondent wilfully violatts 
the Act and the regulations issued thereunder (9 GFR §201.1 t 
seq.). This decision is entered pursuant to the consent decision pw 
visions of the Rules of Practice applicable to this proceeding (7 CFB 
§ 1.1381. 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 

FINDINGS OF FACT 

1. John T. Buford, hereinafter referred to as the respondent, is 
an individual whose business mailing address is P. O. Box 
Celina, Tennessee 38551. 

2, The respondent is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for his own account,* and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account, 

CONCLUSIONS 

The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 

ORDER 

Respondent Buford, his agents, employees and assigns, directly or 
indirectly through any corporate or other device, shall cease and 
desist from engaging in business in any capacity for which bonding 
is required under the Packers and Stockyards Act, as amended and 
supplemented, and the regulations, without filing and maintaining 
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an adequate bond or its equivalent, as required by the Act and the 
regulations. 

Respondent is suspended as a registrant under the Act until he 
complies with the bonding requirements under the Act and the reg- 
ulations. When respondent demonstrates that he is in full compli- 
ance with such bonding requirements, a supplemental order will be 
issued in this proceeding terminating this suspension. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213fl))), re- 
spondent is hereby assessed a civil penalty in the amount of T\vo 
Thousand Dollars ($2,000.00). 

The provisions of this order shall become effective on the sixth 
day after service of this decision on the respondent. 

Copies of this decision shall be served upon the parties. 


In re: Yuma Meat Co. Inc., Richard Liska and Fred Lueck. P&S 
Docket No. 6636. Decided March 27, 1986. 

Edtvard H. McGiail, Administrative Law Judge. 

Roberta Swarlzendmber, for complainant 
For respondent, pro se. 

CONSENT DECISION WITH RESPECT TO FRED LUECK 

This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seq.) by a Complaint and Notice of Hearing 
filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, alleging that the re- 
spondents violated the act. This decision is entered pursuant to the 
consent decision provisions of the Rules of Practice applicable to 
this proceeding (7 CFR § 1.138). 

Respondent Lueck admits the jurisdictional allegations in para- 
graph III of the Complaint and Notice of Hearing and specifically 
admits that the Secretary has jurisdiction in this matter, neither 
admits nor denies the remaining allegations, waives oral hearing 
and further procedure, and consents and agrees, for the purpose of 
settling this proceeding and for such purpose only, to the entry of 
Ihis decision. 

The complainant agrees to the entry of this decision. 

FINDINGS OF PACT 

1. Fred Lueck, hereinafter referred to as respondent Lueck, is an 
individual whose business address is 12700 Somerton Avenue, 
Yuma, Arizona 85365. 

2. Respondent Lueck, at all times material herein was: 
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(a) Vice President of the corporate respondent; 

(b) Owner, in combination with his wife, of 50% of the o'J. 
standing stock of the corporate respondent; 

(c) Responsible, in combination with respondent Liska, for ffr 
direction, management and control of the corporate respondent 
and 

(d) A packer within the meaning of and subject to the pron 
sions of the Act. 


CONCLUSIONS 

Respondent Lueck having admitted the jurisdictional facts aal 
the parties having agreed to the entry of this decision, such deci 
sion will be entered. 


ORDER 

Respondent Lueck, directly or through any corporate or olhu 
device, in connection with his operations subject to the Packers and 
Stockyards Act, shall cease and desist from: 

1. Issuing checks in payment for livestock purchases without 
having sufficient funds available in the bank account upon, whict 
such checks are drawn to pay such checks when presented; and 

2. Failing to pay, when due, the full purchase price of live- 
stock. 

In accordance with section 203(b) of the Act (7 U.S.C. § 193(b)), re- 
spondent Liska is assessed a civil penalty of One Thousand Dollars 
($ 1 , 000 . 00 ). 

Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the first day after serv- 
ice upon the respondent. 

Copies of this decision shall be served upon the parties. 


In re: Clarence “Butch” Busse. P&S Docket No. 6638. Decided 
March 27, 1986. 

William J. Weber, Administrative Law Judge. 

Peter Tram, for complainant. 

For respondent, pro se. 


CONSENT DECISION 

This proceeding was instituted under the Packers and Stoekyardi 
Act (7 U.S.C. § 181 et seq.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
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the Act and the regulations issued thereunder (9 CPR § 201.1 et 
seg.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 

FINDINGS OF FACT 

1. Clarence “Butch” Busse, doing business as Busse Livestock, 
hereinafter referred to as the respondent, is an individual whose 
business mailing address is 305 First Street, Prairie du Sac, Wis- 
consin 63578. 

2. The respondent is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for his own account and buying livestock in commerce 
on a commission basis; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account and as a 
market agency to buy livestock in commerce on a commission 
basis. 


CONCLUSIONS 

The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 

Respondent Busse, his agents, employees and assigns, directly or 
indirectly through any corporate or other device, shall cease and 
desist from: 

1. Engaging in business in any capacity for which bonding is 
required under the Packers and Stockyards Act, as amended and 
supplemented, and the regulations, without filing and maintaining 
an adequate bond or its equivalent, as required by the Act and the 
regulations. 

2. Issuing checks in pa 3 TTient for livestock without having and 
maintaining sufficient funds on deposit and available to pay the 
checks when presented; and 

3. Failing to pay, when due, for livestock purchases. 
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Respondent is suspended as a registrant undei’ thc‘^ Ad Tuf 
period of three (3) weeks. 

In accordance with section 312(b) of the Act (7 U.S.C^ § 2|3|b)), r 
spondent is hereby assessed a civil penalty in the lunouiit of 'fhjt 
Thousand Dollars ($3,000.00). 

The provisions of this order shall become effective on thu shi 
day after service of this decision on the respondent. 

Copies of this decision shall be served on the parlioH. 


/n fe: Tom Nix. P&S Docket No. 6656. Decided March 27, UWil 

John M Campbeli, Administrative Law Judge. 

Ptier Tram, for complainant 
For respondent, pro se 


CONSENT DECISION 


This proceeding was instituted under the Packers and SfockvarJi 
Act (7 U.S.C. § 181 et seq.) by a complaint filed by the Ailniini-tfa 
tor, Packers and Stockyards Administration, United Dejoft 

®ll®ging that the respondent wilfully viobtid 
issued thereunder (9 CI-’K § aoi.l 
vtci/i !r entered pursuant to the consent deciinion iirc- 

s ) of Practice applicable to this proceGditig (7 CIK 


e-rJnli odniits the jurisdictional allegations in jiar,! 

hS iurilJr" specifically admits that tho Socrcfar-, 

niaimn^ denies the ro 

and con^senL hearing and further procffhire. 
and for such purpose of settling this pi'ocecdir^ 

The eoTn, 7^7" decision. 

The complainant agrees to the entry of this decision. 


* ur JP ACT 


after referred to^'^^the 7 Cattle Company, herein- 

mailing address is RouIa ^ individual whoso blisiriprf 

2. The " An--. Texas 79501, 

(a) Engaged in rhp h • ^ material herein was: 

commerce for his own accoun^ncf selling livestock in 

buy and sell livestoTun W '' 

tor his own account. 
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CONCLUSIONS 

The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 

Respondent Nix, his agents, employees and assigns, directly or 
indirectly through any corporate or other device, shall cease and 
desist from engaging in business in any capacity for which bonding 
is required under the Packers and Stockyards Act, as amended and 
supplemented, and the regulations, without filing and maintaining 
an adequate bond or its equivalent, as required by the Act and the 
regulations. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), re- 
spondent is hereby assessed a civil penalty in the amount of Five 
Hundred Dollars ($600.00). 

Respondent has demonstrated his present compliance with the 
bonding requirements of the Act and Regulations. Therefore, no 
suspension is being imposed. 

The provisions of this order shall become effective on the sixth 
day after service of this decision on the respondent. 

Copies of this decision shall be served on the parties. 


In re: Jim Beard, O.W. (Wayne) Goodall, Mike Wade and Leon 
Wallace, d/b/a Carroll County Livestock Auction Co. P&S i 
Docket No. 6489. Decided March 31, 1986. 

John A. Campbell, Administrative Law Judge. 

Ben Brunei', for complainant 
Kent Coxscy, for respondent. 


CONSENT DECISION 

This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seq,) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondents wilfully violated 
the Act and the regulations issued thereunder (9 CFR §201.1 et 
seg.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§1.138). 

The respondents admit the jurisdictional allegations in para- 
graph I of the complaint and specifically admit that the Secretary 
has jurisdiction in this matter, neither admit nor deny the remain- 
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ing allegations, waive oral hearing and further procedure, andj. 
sent and agree, for the purpose of settling this proceeding and; 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 

FINDINGS OP FACT 

1. Jim Beard, O.W. (Wayne) Goodall, Mike Wade, and Leon % 
lace, doing business as Carroll County Livestock Auctiouj 
after referred to as the respondents, were partners with a busing 
mailing address of P. O, Box 371, Berryville, Arkansas 72C16. 

2, Respondents at all times material herein were: 

(a) Engaged in the business of conducting and opera ti Jig ih 
Carroll County Livestock Auction Go. stockyard, a posted stockya:; 
under the Act, hereinafter referred to as the stockyard; 

(b) Engaged in the business of selling livestock on a commb 
sion basis at the stockyard; and 

(c) Registered with the Secretary of Agriculture as a markt 
agency to sell livestock on a commission basis in commerce. 

CONCLUSIONS 

The respondents having admitted the jurisdictional facts and th 
parties having agreed to the entry of this decision, such decisro: 
will be entered. 


UKUliK 

Respondents Jim Beard, O.W. (Wayne) Goodall, Mike Wade, and 
eir agents and employees, directly or through any coi'porate or 
ot er device, shall cease and desist from engaging in business in 
any capacity for which bonding is required under the Packers anJ 
oc yar g Act, as amended and supplemented, and the regulj- 
ions, without filing and maintaining a reasonable bond or ite 
equivalent, as required by the Act and the regulations. 

In accordance with section 312(b) and the Act (7 U.S.C. §213ib)), 
t^^n enta are jointly and severally assessed a civil penalty in 
amount of '^o Thousand Dollars ($2,000.00). 

I he provisions of this order shall become effective on the sixth 

‘he respondent. 

pies of this decision shall be served upon the parties. 
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In re: L.L. Peters and Ronald H. Wheatley. P&S Docket No. 6600. 
Decided March 31, 1986. 

Wifiiam e/. Weber\ Administrative Law Judge. 

Aiian Kahan, for complainant 
Jerry DeskinSr for respondent. 


CONSENT DECISION 

This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondents wilfully violated 
the Act and the regulations issued thereunder (9 CFR §201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondents admit the jurisdictional allegations in para- 
gi'aph I of the complaint and specifically admit that the Secretary 
has jurisdiction in this matter, neither admit nor deny the remain- 
ing allegations, waive oral hearing and further procedure, and con 
sent and agree, for the purpose of settling this proceeding and fo 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 

FINDINGS OP PACT 

1. L. L. Peters and Ronald H. Wheatley, hereinafter referred ti. 
as the respondents, are partners doing business as The Lee Farm- 
ers Livestock Market. Respondents’ business mailing address is P. 
O. Box 426, Jonesville, Virginia 24263, 

2. Respondents are, and at all times material herein were: 

(a) Engaged in the business of conducting and operating The 
Lee Farmers Livestock Market stockyard, a stockyard posted under 
and subject to the provisions of the Act, hereinafter referred to as 
the stockyard; 

(b) Engaged in the business of buying and selling livestock in 
commerce on a commission basis at the stockyard; and 

(c) Registered with the Secretary of Agriculture as a market 
agency to buy and sell livestock in commerce on a commission 
basis. 


CONCLUSIONS 

The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 
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ORDER 

Respondents L. L» Peters and Ronald H. Wheatley, iheiv agci-t 
and employees, directly or through any corporate or other dc^^ci 
in connection with their business subject to the Act» shall 
and desist from engaging in business in any capacity for whiJ 
bonding is required under the Packers and Stockyards Act* e 
amended and supplemented, and the regulations, without fto 
and tnaintaining a reasonable bond or its equivalent, as require 
by the Act and the regulations. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(1)), ^ 
spondents are jointly and severally assessed a civil penalty in thr 
amount of Seven Hundred and Fifty Dollars ($750.00). 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondents. 

Copies of this decision shall be served upon the parties. 


In re: James L. Paulsen. P&S Docket No. 6652. Decided March 31* 
1986. 

Victor W Patmer, Administrative Law Judge. 

Hober/fl SwarUendruherj for complainant. 

James P , FiUg^raldt for respondent. 


CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 §181 ei seq.) by a complaint filed by the Adniinistta' 

tor, Packers and Stockyards Administration, United States DeparP 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR §201.1 ei 
seqX This decision is entered pursuant to the consent decision pro- 
visions o{ the Rules of Practice applicable to this proceeding (7 CFB 
§ 1.138), 


The respondent admits the jurisdictional allegations in para- 
complaint and specifically admits that the Secretary 
has junsdicUon in this matter, neither admits nor denies the re 
mmning allegations, waives oral hearing and further procedure 
an ^nsento and agrees, for the purpose of settling this proceed in| 

«>'' “‘'J' “f ‘I'i, dacision. 
wip amant agrees to the entry of this decision. 
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FINDINGS OP FACT 

L James L. Paulsen, hereinafter referred to as the respondent, is 
an individual whose business mailing address is 13918 Arbor 
Street, Omaha, Nebraska 68144. 

2 . The respondent is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account, as a 
clearee through LaVern Paulsen, d/b/a Paulsen Cattle Co.. Exira, 
Iowa. 


CONCMISIONS 

The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


OllDKK 

James L. Paulsen, his agents and employees, directly or through 
any corporate or other device, in connection with his business sub- 
ject to the Packers and Stockyards Act, shall cease and desist from 
engaging in business in any capacity for which bonding is required 
under the Packers and Stockyards Act, as amended and supple- 
mented, and the regulations, without filing and maintaining an 
adequate bond or its equivalent, as required by the Act and the 
regulations. 

Respondent shall prepare and maintain accounts, records and 
memoranda which fully and correctly disclose all transactions in 
his business subject to the Act including (1) a purchase and sales 
journal; (2) complete sales invoices; and (3) complete purchase in- 
voices and weigh sheets. 

Respondent is suspended as a registrant under the Act until he 
complies fully with the bonding requirements under the Act and 
the regulations. When respondent demonstrates that he is in full 
compliance with such bonding requirements, a supplemental order 
will be issued in this proceeding terminating the suspension. 

In accordance with section 312(b) of the Act (7 U.S,C. § 213(b)), re- 
spondent is hereby assessed a civil penalty in the amount of Two 
Thousand Dollars ($2,000,00). 

The provisions of this order shall become effective on the sixth 
day after service of this decision on the respondent. 

Copies of this decision shall be served on the parties. 



In re: B. D. Greeh d/b/a Capital Stockyard. P&S Dockei 
Decided April 2, 1986. 

)yiUiam J. Weber^ Administrative Law Judge, 

Ben Britner, for complainant. 

Ernesi Van Hooseiu for respondent, 

CONSENT DECISION 

This proceeding was instituted under the Packers and St< 

Act (7 U.S.C, § 181 et seq) by a complaint filed by the Adn 
tor, Packers and Stockyards Administration, United States 
ment of Agriculture, alleging that the respondent wilfully ^ 
the Act and the regulations issued thereunder (9 CPU §S 
seqX This decision is entered pursuant to the consent decisii 
visions of the Rules of Practice applicable to this proceeding \ 

§ L138X 

The respondent admits the jurisdictional allegations in 
graph I of the complaint and specifically admits that the Sea 
has jurisdiction in this matter, neither admits nor denies tj 
maining allegations, waives oral hearing and further proce 
and consents and agrees, for the purpose of settling this pr&cet 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 

FINDINGS OF FACT 

1. B. D. Greer, hereinafter referred to as the respondent, is 
individual doing business as Capital Stockyard with his princii 
place of business located at Montgomery, Alabama. Respond&ii 
business mailizig address is Capital Stockyard, P. 0. Box 4tt 
Montgomery, Alabama 3610L 

2. The respondent is, and at all times material herein was: 

(a) Engaged in the business of conducting and operating lb 
Capital Stockyard, a stockyard posted under and subject to the pTC 
visions of the Act, hereinafter referred to as the stockyard; 

(b) Engaged in the business of buying and selling livestock on a 
commission basis at the stockyard; and 

(c) Engaged in the business of buying and selling livestock for 
nis own account in commerce, 

3. The res^ndent is, and at all times material herein was, regij 

Agriculture as a market agency to U) 

^ commission basis in commerce, and asa 1 

tolcr to tov and sell livestock in commerce. i 
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CONCLUSIONS 

The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 

Respondent B. D. Greer, his agents and employees, directly or 
through any corporate or other device, shall cease and desist from: 

1, Failing to deposit to his Custodial Account for Shippers' Pro- 
ceeds, within the times prescribed by section 201.42 of the regula- 
tions (0 CFR § 201.42), amounts equal to the proceeds due consign- 
ors from the sale of their livestock; 

2, Using funds received as proceeds from the sale of consigned 
livestock for purposes of his own or for any purpose other than the 
payment of net proceeds to the owners, consignors or shippers of 
livestock or the payment of amounts due the respondent for lawful 
marketing charges; and 

3, Failing to otherwise maintain his Custodial Account for 
Shippers’ Proceeds in strict conformity with the requirements of 
section 201.42 of the regulations (9 CFR § 201.42). 

Respondent is suspended as a registrant under the Packers and 
Stockyards Act for a period of seven (7) days and thereafter until 
he demonstrates that the deficiency in his Custodial Account for 
Shippers’ Proceeds has been eliminated. When respondent demon- 
strates that the deficiency in his Custodial Account for Shippers’ 
Proceeds has been eliminated, a supplemental order will be issued 
in this proceeding terminating the suspension after the expiration 
of the seven (7) day period. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), re- 
spondent is assessed a civil penalty in the amount of Ten Thousand 
Dollars ($10,000.00). 

The provisions of this order shall become effective on the sixth 
day after service of this decision on the respondent. 

Copies of this decision shall be served on the parties. 
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In re: Carter-Kirchhopp Feed Yard, Inc., and Bob Cartkr. 

Docket No. 6611, Decided April 2, 1986. 

Edward H, McGraily Administrative Law Judge. 

Dennis Becker y for complainant. 

R, Byrn Bass, Jn, for respondent. 

CONSENT DECISION WITH RESPECT TO CARTER-KIRCIIHOI'T l- ICriJ) VARt 

AND BOB CARTER 

This proceeding was instituted under the Packers and Stockyard 
Act (7 U.S.C. § 181 et seq.) by a complaint filed by the Adniinistri 
tor. Packers and Stockyards Administration, United States Deparl 
ment of Agriculture, alleging that the respondents violated Ifc. 
Act. This decision is entered pursuant to the consent decision pre 
visions of the Rules of Practice applicable to this proceeding (7 Cfl 
§ 1.138). 

The respondents admit the jui-isdictional allegations in par< 
graph I of the complaint and specifically admit that the Sccrctar 
has jurisdiction in this matter, neither admit nor deny tho rortinfe 
ing allegations, waive oral hearing and further procedure, and cor 
sent and agree, for the purpose of settling this proceeding and f" 
such purpose only, to the entoy of this decision. 

The complainant agrees to the enti’y of this decision, 

FINDINGS OF FACT 

1. Carter-Kirchhoff Feed Yard, Inc., hereinafter referred (o os 
the corporate respondent, is a Texas corporation with its ])i'incipal 
place of business at Plainview, Texas. Its business mailing address 
is 1503 West 5th Street, Plainview, Texas 79072. 

2. At all times material herein corporate respondent was: 

(a) Engaged in the business of conducting and operating a 
custom feed lot; 

(b) Engaged in the business of a dealer buying and soiling k 
commerce livestock either for its own account or as lire flgonl o! 
the vendor or purchaser; and 

(c) Not registered with the Secretary of Agriculture as a dcniei 
to buy and sell livestock in commerce. 

3. Bob Carter, hereinafter referred to as the individual respond 
ent, is an individual whose business mailing address is 1603 We 
5th Street, Plainview, Texas 79072. 

4. At all times material herein individual respondent was; 

(a) Owner of 32 of 422 outstanding shares and operator of cor 
porate respondent; 

(b) Responsible for the direction, management and control o 
the corporate respondent; and 
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(c) A dealer within the meaning of those terms as defined in 
the Act and subject to the provisions of the Act. 

CONCLUSIONS 

The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 

Respondents, directly or through any corporate or other device, 
in connection with their business as a dealer or market agency sub- 
ject to the Packers and Stockyards Act, shall cease and desist from: 

1. Issuing checks which remit the net proceeds due owners of 
livestock sold by respondents without having and maintaining suf- 
ficient funds to pay such checks upon presentment; 

2. Failing to remit to the owners of livestock sold by respond- 
ents the net proceeds due such owners; 

3. Using proceeds due to the owners of livestock for purposes of 
their own or for any purpose other than the prompt remittance of 
such proceeds to the owners; and 

4. Selling livestock on behalf of their feedlot customers without 
the prior consent of such customers. 

The corporate respondent shall post a bond for the protection of 
users of its services. The amount of the bond shall be determined 
by dividing the total dollar value of livestock sold during the pre- 
ceding business year for the accounts of others by 130. The amount 
so determined shall be increased to the next multiple of $5,000. The 
bond shall contain the following clauses: 

(1) If the said principal shall pay when due to the person 
or persons entitled thereto the purchase price of all live- 
stock purchased by said principal for the account of others, 
and if the said principal shall safely keep and properly dis- 
burse all funds, if any, which come into his hands for the 
purpose of paying for livestock purchased for the accounts 
of others; and 

(2) If the said principal shall pay when due to the person 
or persons entitled thereto the gross amount, less lawful 
charges, for which all livestock is sold for the accounts of 
others by said principal. 

Then this bond shall be null and void, otherwise to remain 
in full force and effect. 
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The Administrator of the Packers and Stockyards Adminh'r;' 
tion may attach such other terms, conditions and limitations as t 
appropriate for bonds required of dealers and packers under I'l 
Packers and Stockyards Act, 1921, as amended. 

The corporate respondent shall establish and maintain n custci 
al account which conforms to the requirements set forth in secti:: 
201.42 of the regulations (9 CFR § 201.42)) pertaining to custCNf- 
accounts to be maintained by market agencies selling on comirj 
sion. 

In accordance with section 312(b) of the Act, the corporate n. 
spondent and individual respondent ar'e assessed jointly and seva- 
ally a civil penalty of one hundred thousand dollars ($100,00(K>'. 
with the proviso that the civil penalties will be waived if full nsti- 
tution is made to the parties named in paragraph IKa) of the oi-s- 
plaint within 90 days of the entry of this order. 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondents. 

Copies of this decision shall be served upon the parties. 


/n re: Johnnv Mebriwetheb. P&S Docket No. 6648. Decided April 
4, 1986. 

WiUmm J. Weber, Administrative Law Judge, 

Piter !7Vom, for complainant 
For respondent. Kpro se. 


CONSENT DECISION 


instituted under the Packers and Stockyards 
p / ’ ■ ^ 2 complaint filed by the Administfi- 

f ^ Stockyards Administration, United States Depart- 

thp Aor alleging that the respondent wilfully violated 

seoi TV.” 4 regulations issued thereunder (9 CFR § 201.1 d 
visions nF entered pursuant to the consent decision pro 

§ 1.138) ^ e es of Practice applicable to this proceeding (7 M 

graph 1 admits the jurisdictional allegations in para* 

iias iurisdiction^Wk*"^ specifically admits that the Secretary 
malning allecflDnno ** neither admits nor denies the r^ 

and consents tod hearing and further procedure, 

and for such purno^^i’ * V?® Purpose of settling this proceeding 

'Tha caroplainant nctr decision. 

agrees to the entry of this decision. 
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FINDINGS OF FACT 

1. Johnny Meriwether, hereinafter referred to as the respondent, 
is an individual whose mailing address is Route 2, Box 100 JM, 
Rusk, Texas 75786. 

2, Respondent is, and at all times material herein was: 

(a) Engaged in the business of a market agency buying live- 
stock in commerce on a commission basis; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account, and as a 
market agency to buy livestock in commerce on a commission 
basis. This registration has been inactive since July 15, 1983. 

CONCLUSIONS 

The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 

Respondent Merriwether, his agents and employees, directly or 
through any corporate or other device, shall cease and desist from 
engaging in business in any capacity for which bonding is required 
under the Packers and Stockyards Act, as amended and supple- 
mented, and the regulations, without filing and maintaining a rea- 
sonable bond or its equivalent, as required by the Act and the regu- 
lations. 

Respondent is suspended as a registrant under the Act until such 
time as he complies fully with the bonding requirements under the 
Act and the regulations. When respondent demonstrates that he is 
in full compliance with such bonding requirements, a supplemental 
order will be issued in this proceeding terminating this suspension. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b^ re- 
spondent is assessed a civil penalty in the amount of Three un- 

dred Dollars ($300.00). _ v, • tv, 

The provisions of this order shall become effective on t e six 
day after service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 
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In n: Top-Line PicKiNO Co. Inc, Veen Swch aod VVaoe SO- 
P&S Docket No. 6554. Decided February 20, 1 Jbb. 

William J Weber, Administrative Law Judge 
Ben Bruner t for complainant 
Pro $e, for respondent. 

DECISION AND ORDER WITH RESPECT' TO VERN M 
SLAGH UPON ADMISSION OF FACTS BY REASON 0 

This is a disciplinary proceeding under the 
yards Act, 1921, as amended and supplemented (7 » , 

seq.), herein referred to as the Act. instituted by “J's lol’’ 

Notice of Hearing filed by the Administrator, ' i 

yards Administration, United States Department of At,i 
charging that the respondents wilfully violated t e ^ , ,,i 

Copies of the Complaint and Notice of Hearing an ' ' 'V 
Practice (7 CPR § 1.130 et seq.) governing proceedings ' j 

Act were served on the respondents by certified mai - 
were informed in a letter of service that an answei s lou 
pursuant to the Rules of Practice and that failure to | 

constitute an admission of all the material allegations con n I 
the Complaint and Notice of Hearing. r'* 

Respondents Vern Slagh and Wade Slagh have failed^ t> •' 
answer within the time prescribed in the Rules « 

material facts alleged in the Complaint and Notice of , 

they pertain to respondents Vern Slagh and Wade Slag L J ' ^ 
are admitted by respondents’ failure to file an answer, aie a P ' 
and set forth herein as findings of fact. 

This decision and order, therefore, is issued pursuant to set’ w 
1.139 of the Rules of Practice (7 CFR § 1.189), 


FINDINGS OF FACT 

1. (a) Top-Line Packing Co,, Inc., hereinafter I’eferred to as the 
corporate respondent, is a corporation whose business 
dress is 3061 Shaffer Road, S.E., Grand Rapids, Michigan 49508. 

(b) The corporate respondent at all times material herein ^vas 

(1) Engaged in the business of buying livestock in comment 
for purposes of slaughter, and of manufacturing or preparing law 
and meat food products for sale or shipment in commerce; and 

(2) A packer within the meaning of and subject to the provi- 
sions of the Act, 

ic) Vern Slagh and Wade Slagh, hereinafter referred tp 
individual respondents, are individuals whose business mnilirig a 
dress is 3061 Shaffer Road, S.E., Grand Rapids, Michigan 49508, 
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(d) The individual respondents at all times material herein 
were: 

(1) President and Vice-President, respectively, of the corpo- 
rate respondent; 

(2) Owners of 100% of the outstanding stock of the corporate 

respondent; and 

(3) Jointly responsible for the direction, control and manage- 
ment of the corporate respondent. 

(e) The individual respondents at all times material herein 
were packers within the meaning of and subject to the provisions 
of the Act. 

2. The corporate respondent, under the direction, control and 
management of the individual respondents, in connection with its 
operations subject to the Act, on or about the dates and in the 
transactions set forth in paragraph II of the Complaint and Notice 
of Hearing, issued checks in purported payment for the purchase of 
livestock, which checks were returned unpaid by the bank upon 
which they were drawn because i-espondents did not have sufficient 
funds on deposit and available in the account upon which such 
checks were drawn to pay the checks when presented. 

3. The corporate respondent, under the direction, management 
and control of the individual respondents, in connection with its 
operations subject to the Act, on or about the dates and in the 
transactions set forth in paragraph II of the Complaint and Notice 
of Hearing and also on or about the dates and in the transactions 
set forth in Paragraph III of the Complaint and Notice of Hearing, 
purchased livestock and failed to pay, when due, the full purchase 
price of such livestock. 

CONCLUSIONS 

By reason of the facts found in Finding of Fact 2 herein, respond- 
ents have wilfully violated section 202(a) of the Act (7 U.S.C. 
§ 192(a)). 

By reason of the facts found in Finding of Fact 3 herein, respond- 
ents have wilfully violated sections 202(a) and 409(a) of the Act (7 
U.S.C. §§ 192(a), 228b(a)). 

ORDER 

Respondents Vein and Wade Slagh. individually or as officers, 
agents or employees of respondent Top-Line Packing Co., Inc., ^ i 
rectly or through any corporate or other device, in connection wit 
their operations subject to the Packers and Stockyaids Act, s a 
cease and desist from: 
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1 Issuing checks in payment for livestock v^ithout havingar;* 
maintaining sufficient funds on deposit and available in the \m\ 
account upon which they are drawn to pay the checks when pre 
seated; and 

2. Failing to pay, when due, for livestock purchases. 

In accordance with section 203(b) of the Act (? U.S.C, # 
the individual respondents are jointly and severally assessed a cirl 
penalty in the amount of Five Thousand Dollars ($5,000.00), 

This decision and order shall become final without further pic- 
ceedings 35 days after service hereof unless appealed to tlio Jut 
cial Officer within 30 days after service (7 CFR # 1.139, L145). 
Copies hereof shall be served on the parties. 

[The Decision and Order became final on April 7, 1986.— Ed.] 


In re: Schepmann Cattle Co. P&S Docket No. 6580. Decided Fel 
ruary 24, 1986. 

John A. Campbell, Administrative Law Judge. 

Roberta Swarlzendruber^ for complainant. 

For respondent, pro se, 

DECISION AND ORDER UPON ADMISSION OF FACT BY REASON OK 

DEFAULT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. § 181 
seq.\ herein referred to as the Act, instituted by a complaint Piled 
by the Administrator, Packers and Stockyards Admin istiationi 
United States Department of Agriculture, charging that Iho 
spondent wilfully violated the Act and the regulations promulgated 
thereunder (9 CFR § 201.1 et seq.). 

Copies of the complaint and Rules of Practice (7 CFR § 1.130 <i 
seq,) governing proceedings under the Act were served on the re 
spondent. Respondent was informed in a letter of service that ar 
answer should be filed pursuant to the Rules of Practice and tliai 
failure to answer would constitute an admission of all the materis 
allegations contained in the complaint. 

Respondent has failed to file an answer within the time pre 
scribed in the Rules of Practice, and the material facts alleged ii 
the complaint, which are admitted by respondent's failure to fil 
an answer, are adopted and set forth herein as findings of fact. 

This decision and order, therefore, is issued pursuant to sectio: 
1.139 of the Rules of Practice (7 CFR § 1,139), 
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FINDINGS OF FACT 

L (a) Schepmann Cattle Co,, hereinafter referred to as the re- 
spondent, is a corporation organized and existing under the laws of 
the State of Kansas, whose principal place of business is located in 
Claflin. Kansas. Respondent’s business mailing address is 217 B 
Street, Box 363, Claflin, Kansas 67525. 

(b) The respondent is, and at all times material herein was: 

(1) Engaged in the business of buying and selling livestock in 
commerce for its own account, and buying livestock in commerce 
on a commission basis; and 

(2) Registered with the Secretary of Agriculture as a dealer 
to buy and sell livestock in commerce for its own account and a 
market agency to buy livestock in commerce on a commission 
basis. 

2. Respondent was notified by certified mail on May 15, 1985, 
that $65,000.00 surety bond it maintained to secure the perform- 
ance of its livestock obligations under the Act was being terminat- 
ed on June 12, 1985. Respondent was further notified that if it con- 
tinued its livestock operations under the Act without providing 
adequate bond coverage or its equivalent, it would be in violation 
of section 312(a) of the Act (7 U.S.C. § 213(a)), and sections 201.29 
and 201.30 of the regulations. Notwithstanding such notice, re- 
spondent has continued to engage in the business of a dealer 
buying and selling livestock in commerce for its own account and 
the business of a market agency buying livestock in commerce on a 
commission basis without maintaining an adequate bond or its 
equivalent as required by the Act and the regulations. 

CONCLUSIONS 

By reason of the facts found in Finding of Fact 2 herein, respond- 
ent has wilfully violated section 312(a) of the Act (7 U.S.C. § 213(a)), 
and sections 201.29 and 201.30 of the regulations (9 CFR §§ 201.29, 
201.30). 


ORDER 

Respondent Schepmann Cattle Co., its officers, directors, agents 
md employees, shall cease and desist from engaging in business in 
my capacity for which bonding is required under the Packers and 
Stockyards Act, as amended and supplemented, and the regula- 
tions, without filing and maintaining an adequate bond or its 
equivalent, as required by the Act and the regulations. 

Respondent is suspended as a registrant under the Act until it 
eomplies fully with the bonding requirements under the Act and 
he regulations. When respondent demonstrates that it is in full 
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.„m„Iiance with such bonding .-equiromenls. u 
SSJ in this prcceading , 

In accordance with section 312(b) of the Act D-* • ^ _ 

s.rndoris hereby ast^ssed a civil penalty in the ..n> ■, 

Thousand Dollars ($3,000.00). ‘n fnrtl 

This decision and order shall become final without ^ 

ceedings 35 days after service hereof \ ] 

cial Officer within 30 days after service (7 OFR 1 • ^ ‘ ■ 

Copies hereof shall be served on the parties. 

[The Decision and Order became final on April 7, l.lhli. - J ^ 


1^ 

In re; Enshallah Cattle Company, Inc., 

III, and Dwight Jepcoat. P&S Docket No. 6022. Dt’cnhaAi -, 

8, 1986. 


John A, Campbell, Administrative Law Judge. 

Denni$ Becker, for complainant. 

For respondent, pro se. 

CONSENT DECISION WITH RESPECT TO ENSHALLAH CAri'I.K CII’IIHM 
INC., AND A.A. "BOD" CERVANTES. HI 

This proceeding was instituted under the Packors and Stuclijii-' j 
Act (7 U.S.C. § 181 et seq,) by a complaint filed by the AflniiniMr.- 
tor, Packers and Stockyards Administration, United Slate.s Dif.n: 
ment of Agriculture, alleging that the respondents violated Ihcjhi 
and the regulations issued thereunder (9 CFB § 201.1 e( scq-l 71 j 
decision is entered pursuant to the consent decision provtsioin^e 
the Rules of Practice applicable to this proceeding (7 CPU § 1 
Respondents Enshallah Cattle Company, Inc., and A.A. “Ik'] 
Cervantes, III, admit the jurisdictional allegations in parngnijih 
of the complaint and specifically admit that the Secretary hn<^y> 
risdiction in this matter, neither admit nor deny the reiniiinjiijl‘'i! 
legations, waive oral hearing and further procedui'e, and conJir 
ana agree, for the purpose of settling this proceeding and (or su. 
the entry of this decision. 

e complainant agrees to the entry of this decision. 


undingS of PACT 

Cattle Company, Inc., hereinafter referred to as if 
««f the So.!/. ^ corporation incorporated under tlie Ifl^ 

PoiTr^^ A?- with its principal place of business 

wjien is po business mailing address of tho eorp 

Poplarville, Mississippi S9470, 
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2. Corporate respondent is, and at all times material herein was 
engaged in the business of buying and selling livestock in com- 
nercG for its own account. 

3. A.A, Cervantes III, is an individual whose business ad- 

Iresa is Route 2, Carriere, Mississippi 39426. 

4. A.A, Cervantes is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock for 
lis own account; 

(b) Registered with the Secretary of Agriculture as a dealer to 
>uy and sell livestock in commerce for his own account; 

(c) President/Director of the corporation; and 

(d) Jointly responsible for the direction, management and con- 
rol of the corporate respondent with Dwight Jefcoat. 

CONCLUSIONS 

Respondent Enshallah Cattle Company, Inc,, and respondent 
^.A. Cervantes, III, having admitted the jurisdictional facts 

Liid the parties having agreed to the entry of this decision, such 
lecision will be entered. 


ORDER 

Respondent Enshallah Cattle Company, Inc., its successors, offi- 
ers, directors, agents and employees, directly and through any cor- 
►orate or other device, and respondent A.A. Cervantes III, 

lia agents or employees, directly or through any corporate or other 
evice, shall cease and desist from: 

1. Issuing checks in payment for livestock without having and 
naintaining sufficient funds to pay such checks upon presentment; 

2. Failing to pay, when due, for livestock purchases; 

3. Failing to pay for livestock purchases; and 

4. Engaging in business in any capacity for which bonding is 
equired under the Act without having and maintaining an ade- 
uate bond or bond equivalent. 

Respondent Enshallah Cattle Company, Inc, and respondent A.A. 
Bud" Cervantes, III, shall keep and maintain accounts, records 
nd memoranda which fully and correctly disclose the true nature 
f all transactions involved in any business in which they are sub- 
let to the Packers and Stockyards Act, including purchases in- 
oices, accounts of sale, scale tickets, contracts, agreements, live- 
tock advances, health records, freight bills, feed bills, load make- 
ip records, worksheets, records of accounts payable, inventory 
ecords, a general ledger, a cash receipts journal, and a cash dis- 
lursements journal. 
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The corporate respondent is prohibited from operating subject t 
the Act for a period of six months and thereafter until such times; 
it complies fully with the registration and bonding requireiriW: 
under the Act and the regulations. When the corporate respotide: 
demonstrates that it is in full compliance with such registratk 
and bonding requirements, a supplemental order will be issued i. 
this proceeding terminating this prohibition. 

Respondent A.A. “Bud” Cervantes is suspended as a registrar 
for a period of six months and thereafter until he complies fullj 
with the bonding requii’ements under the Act and the regulation!. 
When respondent Cervantes demonstrates that he is in full conipli 
ance with such registi’ation and bonding requirements, a supple- 
mental order will be issued in this proceeding terminating this sus- 
pension. 

The provisions of this order shall become effective on the sixtl; 
day after service of this order on the respondents, 

Copies of this decision shall be served upon the parties, 


In re: Kenneth Dee Sorrels. P&S Docket No. 6590. Decided Febru 
ary 24, 1986. 

Dorothea A. Baker, Administrative Law Judge. 

Ken Vail, foi complainant. 

For respondent, pro se. 

DECISION AND ORDER UPON ADMISSION OF FACTS BY REASON OF 

DEFAULT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C, §181 c! 
seg.), herein referred to as the Act, instituted by a complaint filed 
by the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that ths re- 
spondent wilfully violated the Act and the regulations issued there- 
under (9 CFR § 201.1 etseq.). 

Copies of the complaint and Rules of Practice (7 CFR § LI30 et 
seg.) governing proceedings under the Act were served on the re- 
spondent. Respondent was informed in a letter of service that an 
answer should be filed pursuant to the Rules of Practice and that 
failure to answer would constitute an admission of all the material 
allegations contained in the complaint. 

JRespondent has failed to file an answer within the time pre- 
scribed in the Rules of Practice, and the material facta alleged in 



KENNETH DEE SORRELS 
Volume 45 Number 2 


679 


complaint, which are admitted by respondent's failure to file 
m answer, are adopted and set forth herein as findings of fact, 
This decision and order, therefore, is issued pursuant to section 
IJ39 of the Rules of Practice (7 CFR § 1,139), 

FINDINGS OF FACT 

1* (a) Kenneth Dee Sorrels, hereinafter referred to as the re- 
pandent, is an individual whose business mailing address is P. 0. 
Jox 131, Atkins, Arkansas 72823. 

(b) Respondent is, and at all times material herein was: 

(1) Engaged in the business of a market agency buying live- 
toe k in commerce on a commission basis; and 

(2) Registered with the Secretary of Agriculture as a dealer 

0 buy and sell livestock in commerce for his own account and as a 
aarket agency to buy livestock in commerce on a commission 
■asis, 

2. The Packers and Stockyards Administration notified respond- 
nt on June 6, 1985, that the $10,000,00 trust fund agreement he 
"Maintained to secure the performance of his livestock obligations 
nder the Act was inadequate and that it was necessary to increase 
uch trust fund agreement to $20,000.00. Respondent failed to in- 
rease liis trust fund agreement. Respondent was notified on July 

1 1985, that his trust fund agreement would terminate on August 
, 1985, and that if he continued his livestock operations without 
dequate bond coverage or its equivalent, he would be in violation 
f section 312(a) of the Act and sections 201.29 and 201,30 of the 
egulations. Notwithstanding such notice, respondent has confin- 
ed to engage in the business of a market agency buying livestock 
n commerce on a commission basis, without maintaining bond cov- 
rage or its equivalent, as required by the Act and the regulations. 

CONCLUSIONS 

By reason of the facts found in Finding of Fact 2 herein, respond- 
nt has wilfully violated section 312(a) of the Act (7 U.S.C. § 213(a)), 
nd sections 201.29 and 201.30 of the regulations (9 CFR §§201.29, 
01.30). 


ORDER 

Respondent Kenneth Dee Sorrels, his agents and employees, di- 
es ctly or through any corporate or other device, shall cease and 
osist from engaging in business in any capacity for which bonding 
5 required under the Packers and Stockyards Act, without filing 
tid maintaining a reasonable bond or its equivalent, as required 
■y the Act and the regulations. 
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Respondent is suspended as a registrant under the Act until such 
time as he complies fully with the bonding requirements under tfcs 
Act and the regulations. When respondent demonstrates that be b 
in full compliance with such bonding requirements, a supplementa! 
order will be issued in this proceeding terminating this suspensioa 
In accordance with section 312(b) of the Act {7 U.S.C. § 213(b)), re- 
spondent is assessed a civil penalty in the amount of One Thousand 
Dollars ($1,000.00). 

This decision and order shall become final without further prfr 
ceedings 36 days after service hereof unless appealed to the Judi- 
cial Officer within 30 days after service (7 CPR §§ 1.139, 1.145), 
Copies hereof shall be served on the parties. 

[The Decision and Order became final on April 10, 1986.*— Ed.] 


In re: Ralph B. Shaw. P&S Docket No. 6627. Decided February 23, 
1986. 

John A, Campbell, Administration Law Judge 
loberia Sivarizendrubert for complainant. 

'or respondent, pro se. 

DECISION AND ORDER UPON ADMISSION OF FACTS BY REASON OF 

DEFAULT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U,S.C. § 181 et 
seg.), herein referred to as the Act, instituted by a complaint filed 
by the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that the re- 
spondent wilfully violated the Act and the regulations promulgated 
thei-eunder (9 CFR § 201.1 et seg.). 

Copies of the complaint and Rules of Practice (7 CPR § 1.130 el 
seg.) governing proceedings under the Act were served on the re- 
spondent. Respondent was informed in a letter of service that an 
answer should be filed pursuant to the Rules of Practice and that 
failure to answer would constitute an admission of all the material 
allegations contained in the complaint. 

Respondent has failed to file an answer within the time pre- 
scribed in the Rules of Practice, and the material facts alleged in 
he complaint, which are admitted by respondent's failure to file 
1 answer, are adopted and set forth herein as findings of fact. 
This decision and order, therefore, is issued pursuant to section 
39 of the Rules of Practice (7 CPR § 1.139), 
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FINDINGS OF FACT 

1. (a) Ralph B. Shaw, hereinafter referred to as the respondent, is 
an individual whose business mailing address is Route #5, Box 
294, Athens, Alabama 35611. 

(b) The respondent is, and at all times material herein was: 

(1) Engaged in the business of buying and selling livestock in 
commerce for his own account and buying livestock in commerce 
on a commission basis; and 

(2) Registered with the Secretary of Agriculture as a dealer 
to buy and sell livestock in commerce for his own account and as a 
market agency to buy livestock in commerce on a commission 
basis. 

2. Respondent was notified by certified mail on July 9, 1986, that 
the $35,000.00 surety bond he maintained to secure the perform- 
ance of his livestock obligations under the Act was being terminat- 
ed on July 31, 1986. Respondent was further notified that if he con- 
tinued his livestock operations under the Act without providing 
adequate bond coverage or its equivalent, he would be in violation 
of section 312(a) of the Act (7 U.S.C. § 213(a)), and sections 201.29 
and 201.30 of the regulations. Notwithstanding such notice, re- 
spondent has continued to engage in the business of a dealer 
buying and selling livestock in commerce for his own account and 
the business of a market agency buying livestock in commerce on a 
commission basis without maintaining an adequate bond or its 
equivalent as required by the Act and the regulations, 

CONCLUSIONS 

By reason of the facts found in Finding of Fact 2 herein, respond- 
ent has wilfully violated section 312(a) of the Act (7 U.S.C. § 213(a)), 
and sections 201.29 and 201.30 of the regulations (9 CFR §§201.29, 
201.30). 


ORDER 

Ralph B. Shaw, his agents and employees, directly or through 
any corporate or other device, in connection with his business sub- 
ject to the Packers and Stockyards Act, shall cease and desist from 
engaging in business in any capacity for which bonding is required 
under the Packers and Stockyards Act, as amended and supple- 
mented, and the regulations, without filing and maintaining an 
adequate bond or its equivalent, as required by the Act and the 
regulations. 

Insofar as respondent is now in full compliance with the bonding 
requirements under the Act and the regulations, no suspension is 
warranted. 
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In accordance with section 3121b) of the Act (7 U.S.C. § 213(b)j_ 
spondent is hereby assessed a civil penalty in the amount of q.. 
Thousand Eight Hundred Dollars ($1,800,00X 
This decision and order shall become final without further 
ceedinga 35 days after service hereof unless appealed to 
cial Officer within 30 days after service (7 CFR §§ 1.1150, 1.1‘{5), 
Copies hereof shall be served on the parties. 

[The Decision and Order became final on April 10, 108(5, — Ed.j 


In re: Robert McCormack and Randy Crook. P&S Docket Na 
6683. Decided April 10, 1986. 

John A Campbell, Administrative Law Judge. 

Jor)' M Hochberg, for complainant 
For respondent, pro se. 


UII4V./IDIVJIN 


4 instituted under the Packers and Stockyards 

‘ ^ . iC. §181 et seq,) by a complaint filed by the Administra* 

a Stockyards Administration, United Statoa Depart- 
thp Aci ^illeging that the respondents wilfully violated 
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(1) Engaged in the business of conducting and operating the 
Ringling Livestock Auction stockyard, a posted stockyard subject to 
;he Act, hereinafter referred to as the stockyard; 

(2) Engaged in the business of selling livestock on a commis- 
iion basis at the stockyard; and 

(3) Registered with the Secretary of Agriculture as market 
igencies to sell livestock in commerce on a commission basis. 

CONCLUSIONS 

The respondents having admitted the jurisdictional facts and the 
>arties having agreed to the entry of this decison, such decision 
h 11 be entered. 


ORDER 

Respondents McCornack and Crook, their agents and employees, 
accessors and assigns, directly or through any corporate or other 
evice, shall cease and desist from: 

1. Failing to deposit in the Custodial Account for Shippers' 
'roceeds, within the time prescribed in section 201.42 of the regula- 
ions <9 CFR § 201.42), amounts equal to the outstanding proceeds 
eceivable due from the sale of consigned livestock; 

2. Using funds received as proceeds from the sale of consigned 
vestock for purposes of their own or for any purpose other than 
>r the payment of the net proceeds to the owners or consignors of 
ach livestock, or for the payment of sums due the respondents as 
jmpensation for services rendered or for other lawful marketing 
■rai'ges; 

3. Making such use or disposition of funds in their possession 
r control as will endanger or impair the faithful and prompt ac- 
>untmg therefor and the payment of the portions thereof which 
lay be due the owners or consignors of livestock; 

4. Failing to otherwise maintain the Custodial Account for 
hippera’ Proceeds in strict conformity with the provisions of sec- 
on 201.42 of the regulations (9 CFR § 201.42); 

5. Issuing checks to owners or consignors of livestock in pay- 
lent of the net proceeds due from the sale of their livestock with- 
at having sufficient funds on deposit and available in the account 
pon which they are drawn to pay such checks when presented; 

'll] 

6. Failing to remit to the owners or consignors of livestock, 
hen due, the net proceeds derived from the sale of their livestock. 
Respondents McCornack and Crook are suspended as registrants 
elder the Act for a period of twenty eight days and thereafter 
titil they demonstrate that the deficit in the custodial account has 
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been eliminated. When respondents demonstrate that the deficit in 
the custodial account has been eliminated, a supplemental ordti 
will be issued in this proceeding terminating this suspension after 
the expiration of the twenty eight day period of suspension. He 
spondents acknowledge and agree that during the initial twent) 
eight day period of their suspension, they are prohibited from 
acting as employees or agents of any dealer or market agency s ab- 
ject to the Act, or from acting as a packer-buyer subject to the Act 

The provisions of this order shall become effective on the day it 
is filed. 

Copies of this decision shall be served upon the parties. 


In re: Yuma Meat Co. Inc., Richard Liska and Fred Lueck. P&S 
Docket No. 6636. Decided April 11, 1986. 

Edward H. McGrail, Administration Law Judge. 

Roberta Swarlzendruber, for complainant. 

Pro se, for respondent. 

CONSENT DECISION WITH RESPECT TO RICHARD LISKA 

This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S,C. § 181 et seg.) by a Complaint and Notice of Hearing 
filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, alleging that the r£s 
spondents violated the Act. This decision is entered pui-suant to the 
consent decision provisions of the Rules of Practice applicable to 
this proceeding (7 CFR § 1.138). 

Respondent Richard Liska admits the jurisdictional allegations 
in paragraph II of the Complaint and Notice of Hearing and specif- 
ically admits that the Secretary has jurisdiction in this matter, nei- 
ther admits nor denies the remaining allegations, waives oral hear- 
ing and further procedure, and consents and agrees, for the pur- 
pose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 

FINDINGS OP PACT 

1. Richard Liska, hereinafter referred to as respondent Liska, U 
an individual whose business mailing address is 4647 Gloria, Pres- 
cott, Arizona 86301. 

2. Respondent Liska, at all times material herein, was: 

(a) President and Manager of the corporate respondent; 
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(b) Owner of 50% of the outstanding stock of the corporate re- 
spondent; 

(c) Responsible for the direction, management and control of 
the corporate respondent; and 

(d) A packer within the meaning of and subject to the provi- 
sions of the Act. 


CONCLUSIONS 

Respondent Liska having admitted the jurisdictional facts and 
the parties having agreed to the entry of this decision, such deci- 
sion will be entered. 


ORDER 

Respondent Liska, directly or through any corporate or other 
device, in connection with his operations subject to the Packers and 
Stockyards Act, shall cease and desist from: 

1. Issuing checks in payment for livestock purchases without 
having sufficient funds available in the bank account upon which 
such checks are drawn to pay such checks when presented; and 

2. Failing to pay, when due, the full purchase price of live- 
stock. 

In accordance with section 203(b) of the Act (7 U.S.C. § 193(b)), n 
spondent Liska is assessed a civil penalty of One Thousand Dollai 
($ 1 , 000 . 00 ). 

Such order shall have the same force and effect as if entered 
after full heai'ing and shall be effective on the first day after serv- 
ice upon the respondent. 

Copies of this decision shall be served upon the parties. 


In re: Kathy Jones. P&S Docket No. 6671. Decided April 11, 1986. 

William J. Weber, Administrative Law Judge. 

Eric Paul, for complainant. 

For respondent, pro se. 


CONSENT DECISION 

This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CPR § 201.1 et 
seq.'). This decision is entered pursuant to the consent decision pro- 
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visions of the Rules of Practice applicable to this proceeding (7 CF 
§1.138), 

The respondent admits the jurisdictional allegations in par^ 
graph I of the complaint and specifically admits that the Secreter 
has jurisdiction in this matter, neither admits nor denies the n 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 

FINDINGS OF FACT 

1, Kathy Jones, hereinafter referred to as the respondent, is an 
individual doing business as K Cattle Company. Respondent’s prin- 
cipal place of business is located in Camilla, Georgia, and her busi- 
ness mailing address is Route 1, Bainbridge Plighway, Camilla, 
Georgia 31730. 

2. The respondent, at all times material herein, was: 

(a) Engaged in the business of a dealer, buying and selling live- 
stock in commerce for her own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for her own account. 

CONCLUSIONS 

The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 

Respondent Kathy Jones, her agents and employees, directly or 
through any corporate or other device, in connection with her ac- 
tivities subject to the Packers and Stockyards Act, shall cease and 
desist from: 

1. Issuing checks in payment for livestock purchased without 
having and maintaining sufficient funds on deposit and available 
in the account upon which such checks are drawn to pay such 
checks when presented; 

2. Failing to pay, when due, for livestock purchased; and 

3. Failing to pay for livestock. 

The respondent is suspended as a registrant under the Act for a 
period of five years, provided, however, that upon application to 
the Packers and Stockyards Administration a supplemental order 
may be issued terminating this suspension at any time after the ex- 
piration of 30 days upon demonstration by respondent that all 
unpaid livestock sellers have been paid in full, and provided fur- 
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ther that the suspension of respondent shall not constitute a bar on 
her employment by any other registrant under the Act after the 
completion of the first 30 days of the suspension. 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondent. 

Copies of this decision shall be served upon the parties, 


tn re: H.J. Keith, Jr., and Pearsall Livestock Market, Inc. P&S 
Docket No. 6491. Decided April 14, 1986. 

J. Webor, Administrative Law Judge. 

Peler Ti-ain, for complainant. 

For respondent, pro se. 


CONSENT DECISION 

This proceeding tvas instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seq.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). The complaint was subsequently amended to add an addition- 
al party, This decision is entered pursuant to the consent decision 
provisions of the Rules of Practice applicable to this proceeding (7 
CFR § 1.138). 

The I'espondents admit the jurisdictional allegations in para- 
graph I of the amended complaint and specifically admit that the 
Secretary has jurisdiction in this matter, neither admit nor deny 
the remaining allegations, waive oral hearing and further proce- 
dure, and consent and agree, for the purpose of settling this pro- 
ceeding and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 

FINDINGS OF PACT 

1. PI. J. Keith, Jr., hereinafter referred to as the individual re- 
spondent, is an individual whose address is P. O. Box 1049, Pear- 
sall, Texas 78061. 

2. The individual respondent is, and at all times material herein 
was: 

(a) Engaged in the business of conducting and operating the 
Pearsall Livestock Market stockyard, a posted stockyard under the 
Act, hereinafter referred to as the stockyard; 
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(b) Eng-aged in the business of selling livestock on 

Sion basis at the stockyard, and buying and selling livestock' 
commerce for his own account; and 

(c) Registered with the Secretary of Agricultui-c ns n Jiuitk' 
agency to buy and sell livestock on a commission bjisis in o', 
inerce. 

3. Pearsall Livestock Market, Inc., hereinafter rofori'i’d lo 
corporate respondent, is a corporation incorporated undei' the h* 
of the State of Texas, with its principal place of business in IV-'' 
sail, Texas. The corporate respondent’s business mailing iuklrt-it 
P.O. Box 1049, Pearsall, Texas 78091. 

4. The corporate respondent is: 1 

(a) Engaged in the business of conducting and oiwniting f'- 

Pearsall Livestock Livestock Market stockyard, a posted stocks.-"; 
under the Act, hereinafter referred to as the stockyard; | 

(b) Engaged in the business of selling livestock on a cofiirrj^ 
sion basis at the stockyard, and buying and selling livc'HlocJi - 
commerce for his own account; and 

(c) Registered with the Secretary of Agriculture ns a 
agency to buy and sell livestock on a commission bonis in Cvt 
merce. 

CONCLUSIONS 

Respondents having admitted the jurisdictional facts iind I*"! 
parties having agreed to the entry of this decision, such dcci'-': 
will be entered. 


OKDER 

Respondent H. «J. Keith, Jr, and Pearsall Livestock Market, Ir: 
their agents and employees, directly or through any corporate c 
other device, in connection with their operations subject to tl 
Packers and Stockyards Act, shall cease and desist from: 

1. Failing to deposit in their “Custodial Account for Sliippco 
Proceeds,” within the time prescribed by section 201.'12(c) of t'^ 
regulations (9 CPR § 201.42(c)), an amount equal to the proceeds a 
ceivable from the sale of consigned livestock; 

2. Failing to otherwise maintain their “Custodial Account f 
Shippers' Proceeds” in strict conformity with the provisiona of Si' 
tion 201.42 of the regulations (9 CFR § 201,42); 

3. Using funds received as proceeds from the sale of l[v^'^lt(^ 
sold on a commission basis for purposes of their own or for pu 
poses other than the payment of net proceeds to the owners, cw 
signors or shippers of such livestock and the payments of nmour-' 
due respondents for lawful marketing charges; 
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4. Issuing checks in payment for livestock purchases without 
having and maintaining sufficient funds on deposit and available 
in the accounts upon which such checks were drawn to pay such 
checks when pi-esented; 

5. Issuing drafts in payment for livestock without having or 
maintaining sufficient funds on deposit and available to pay such 
drafts when presented; 

6. Failing to honor drafts, drawn and issued in payment for 
livestock, when presented for payment; 

7. Failing to pay, when due, the full purchase price for live- 
stock; 

8. Failing to pay the full purchase price for livestock; and 

9. Issuing drafts which are not checks in payment for livestock 
without obtaining, prior to the transaction, the express written 
consent of the sellers that payment may be made by such draft. 

Respondents are suspended as registrants under the Act for a 
period of three (3) months, and thereafter until such time as they 
demonstrate that the shortage in their custodial account for ship- 
pers’ proceeds has been eliminated. When respondents demonstrate 
tHat the shortage in their custodial account has been eliminated, a 
supplemental order will be issued in this proceeding terminating 
the suspension after the expiration of the three month period. 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondents. 

Copies of this decision shall be served upon the parties. 


In re; Steve A. Mickelson. P&S Docket No. 6566. Decided Febru 
ary 24, 1986. 

Edtoard H. McGiail, Administrative Law Judge. 

Kenneth Vail, for complainant. 

For respondent, /)/o se 

DECISION AND ORDER UPON ADMISSION OF FACTS BY REASON OF 

DEFAULT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. § 181 et 
herein referred to as the Act, instituted by a complaint filed 
by the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that the re- 
spondent wilfully violated the Act. 

Copies of the complaint and Rules of Practice (7 CFR § 1.130 et 
seigr.} governing proceedings under the Act were served on the re- 
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spondent. Respondent was informed in a letter of service that ar 
answer should be filed pursuant to the Rules of Practice and thal 
failure to answer would constitute an admission of all the material: 
allegations contained in the complaint. 

Respondent has failed to file an answer within the time pre 
scribed in the Rules of Practice, and the material facts alleged in 
the complaint, which are admitted by respondent’s failure to fih 
an answer, are adopted and set forth herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 
1.139 of the Rules of Practice (7 CPR § 1.139). 

FINDINGS OF FACT 

1. (a) Steve M, Mickelson, hereinafter referred to as the respond 
ent, is an individual whose business mailing address is Route 2 
Box 284A, Minong, Wisconsin 54849. 

(b) The respondent is, and at all times material herein was: 

(1) Engaged in the business of buying and selling livestock in 
commerce for his own account and the accounts of others; and 

(2) Registered with the Secretary of Agriculture as a dealer 
to buy and sell livestock in commerce for his own account. 

2. (a) As of March 28, 1985, the respondent’s current liabilities 
exceeded his current assets. As of that date, the respondent haJ 
current liabilities in the amount of $124,962.61 and current as&eU 
in the amount of $300,00, resulting in an excess of current liebil 
ities over current assets of $124,662.51. 

(b) The respondent’s current liabilities presently exceed hi 
current assets. 

3, The respondent, in connection with his operations subject t 
the Act, on or about the dates and in the transactions set forth ii 
uaragraph III of the complaint, purchased livestock and in purport 

i payment for such livestock, issued checks which were returne 
apaid by the bank on which they were drawn. Certain of th 
lecks were returned because respondent did not have sufficieti 
unds on deposit and available in the account on which they wer 
drawn to pay such checks when presented and others because tl 
account had been closed. 

4, (a) Respondent, in connection with his operations subject I 
the Act, on or about the dates and in the transactions set forth i 
paragraph III of the complaint, purchased livestock and failed i 
pay, when due, the full purchase price of such livestock. 

(b) As of April 17, 1985, there remained unpaid a total 
$114^277.78 for such livestock purchases. 
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CONCLUSIONS 

By reason of the facts found in Finding of Fact 2 herein, the fi- 
nancial condition of the respondent does not meet the require- 
ments of the Act <7 U.S.C. § 204). 

By reason of the facts alleged in Findings of Fact 8 and 4 herein, 

w wilfully violated sections 312(a) and 409 of the 

Act(7U.S.C. §§ 213(a), 228b). 


ORDER 

Respondent Steve M, Mickelson, his agents and employees, di- 
lec y or through any corporate or other device, in connection with 
iia opeiations subject to the Packers and Stockyards Act, shall 
cease and desist from; 

7. Issuing checks in payment for livestock purchases without 
■ maintaining sufficient funds on deposit and available 

ID 6 accounts upon which such checks are drawn to pay such 
checks when presented; 

2, Failing to pay, when due, the full purchase price of live- 
stock; and 

3, Failing to pay the full purchase price of livestock, 
espondent is suspended as a registrant under the Act for a 

period of six (6) months, and thereafter until such time as he dem- 
th ^ that his financial condition meets the requirements of 
. is, that his current assets exceed his current liabil- 

1 les, When the respondent demonstrates that his current assets 
exceed his current liabilities, a supplemental order will be issued in 
accordance with the terms of this decision, terminating the auspen- 
expiration of the six (6) month period. 

This decision and order shall become final without further pro- 
ceedings 36 days after service hereof unless appealed to the Judi- 
cial Officer within 30 days after service (7 CFR §§ 1.139, 1.145). 

Ckjpies hereof shall be served on the parties. 

[The Decision and Order became final on April 14, 1986. — Ed.] 


In re: Farmers Livestock Auction, Inc. P&S Docket No. 6266. De- 
cided April 16, 1986. 

Order dismissing appeal 

The Judicial Officer dismissed respondent's appeal at respondent's request, making 
Chief Judge Campbell's initial decision the final Decision and Order in the proceed- 
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Donald Campbell^ Judicial Officer. 

Jory Uochbergt for complainant 

Gerard Eftinki Kansas City, MO, foi respondent 

DECISION AND ORDER DISMISSING APPEAL 

Pursuant to a conference telephone call between the Judicial Of* 
ficer and attorneys for complainant and respondent, respondei^t re- 
quests that its appeal be dismissed. Accordingly, the appeal shoiilJ 
be dismissed, with the initial Decision and Order of the AU 
coining the final Decision and Order of the Secretary, with an ap- 
propriate change in the effective dates of the provisions in the 
order. 


ORDER 

Pursuant to its request, respondents appeal is dismissed. 

The initial Decision and Order filed in this proceeding on Ko 
vember 14, 1985, shall become the final Decision and Order of the 
Secretary, except that the effective date of the cease and desist pro^ 
visions of the order shall be the day after service of this order upor 
respondent, and the suspension period shall begin on April 21, 
1986, 


In re: Farmers Livestock Auction, Inc, P&S Docket No. 6266. Ite- 
cided November 14, 1986. 

Dealer & Market Agency— Custodial account, failure to use and maintain proper- 
ly— Guaranteeing prices to consignors— Providing free or reduced transporta- 
tion costs to consignors— Suspended as a registrant. 

Barbara S, Harris, for complainant 

Gerard D, Eftink, Kansas City, Missouri, for respondent, 

Deemon by John A, Campbell, Administrative Law Judge, 

DECISION AND ORDER 

PRELIMINARY STATEMENT 

his is a disciplinary proceeding under the Packers and Stock- 
3 Act, 1921, as amended and supplemented (7 U.S.C. § 181 el 
hereafter referred to as the “Act'^) instituted by a complaint 
on February 23, 1984, 

te complaint alleges that the respondent willfully violated sec 
307 and 312(a) of the Act (7 U.S.C. §§ 208, 218(a)), and sectior 
^ of the regulations (9 CFR § 201.42), in that respondent failfec 
in tain and use properly its custodial account for shippers 



‘ prweeds. The complaint also charged respondent with willfully vio- 
lating sections 307 and 312(a) of the Act (7 U.S.C. §§ 208, 213(a)), 
aad section 201.64 of the regulations (9 CFR § 201.64) by guarantee- 
ing certain consignors of livestock the minimum price they would 
rKeive from the sale of their livestock at the stockyard. A third 
^ respondent willfully violated sections 807 

' and dl2ta) of the Act (7 U.S.C. §§ 208, 213(a)) by providing free or 
re uced trucking of livestock to consignors. 

esj^ndent filed an answer on March 6* 1984, admitting the ju- 
ns ictional allegations of the complaint, but denying each of the 
su s antive^ allegations of the complaint. On May 9, 1985, the par- 
tiled stipulations wherein the respondent admitted the factual 
a egations of the complaint and stipulated to the authenticity and 
a missability of complainant’s exhibit numbers 
An oral hearing was held on May 15, 1985, in Fort Smith, Arkan- 
^s. Respondent was represented by Gerard D. Eftink, Esquire, 
^itisas City, Missouri. Complainant was represented by Barbara S. 
arris. Office of the General Counsel, United States Department of 
griculture. At the close of the hearing, the time was set for the 
fthug of briefs. 

FINDINGS OF FACT 

1. Farmers Livestock Auction, Inc,, hereafter referred to as the 
respondent, is a corporation with its principal place of business lo- 
cated at Springdale, Arkansas. Its business mailing address is 1301 
Last Emma Avenue, Springdale, Arkansas 72764. 

2. Respondent is, and at all times material herein was: 

(a.) Engaged in the business of conducting and operating the 
Farmers Livestock Auction, Inc., stockyard, a stockyard posted 
under and subject to the provisions of the Act, hereafter referred to 
as the stockyard; 

Cb) Engaged in the business of selling livestock on a commis- 
sion basis at the stockyard, and buying and sailing livestock in 
commerce for its own account; and 

(c) Registered with the Secretary of Agriculture as a market 
agency to sell livestock on a commission basis, and as a dealer to 
buy and sell livestock for its own account. 

3^ Mr. Harold Sargent is the president of Farmers Livestock Auc- 
tion, Inc. 

4. Custodial Account 

Market agencies are required to establish and maintain an ac- 
count in which are placed funds received from the sale of consigned 
livestock. Such account must be maintained apart from the market 
agency's other accounts, as a separate bank account and trust fund, 
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Such account may be used only to pay the livestock sellers and J- 
reimburse the market for its lawful marketing charges. 

All funds received from the sale of consigned livestock are 
posited directly to the custodial account. The market agency is ra- 
quired to reimburse that account by the close of the next busineij 
day for livestock sold to owners, officers, agents, employees, ar.i 
anyone to whom the market has extended credit. The market 
agency is required to reimburse that account within seven days c’ 
the sale date for any uncollected proceeds receivable. 

A market agency is required to maintain a custodial account 
because such agency sells livestock on commission for others. It re- 
ceives funds from the sale of livestock, which are proceeds due to 
the livestock sellers. The custodial account is established so that 
such funds are protected for the benefit of the livestock sellera, aa 
trust funds. 

If the account is not properly maintained there will be insuffi- 
cient funds in the account to pay the livestock sellers. Funds not 
properly maintained in the account lose their trust nature, and arc 
not available for the benefit of the livestock seller, in the event of a 
financial failure of the market agency. Where the market agencj 
has the funds properly protected, as trust funds in the custodial ac- 
count, a lending bank has no right of offset against those fundi, 
since it is a trust account. Custodial funds are protected by the fed- 
eral deposit insurance corporation for the full limits of the insur- 
ance coverage for each individual consignor. In other words each 
individual consignor, who has funds in that account is protected to 
the limits of $100,000.00, FDIC insurance. 

When the market agency deposits its proceeds from a sale to 
its general account, rather than the custodial account, the funds 
are not protected as trust funds for the benefit of the livestock sell- 
ers, and lose the full benefits of the FDIC insurance. 

The market agency is required to reimburse the custodial a^ 
count for its owners, officers, and employees’ purchases by the close 
of the next business day, rather than in seven days, as other 
buyers, because they are generally subject to the provisions of the 
Packers and Stockyard Act and subject to the payment require- 
ments by section 409 of the Act. (7 U.S.C. 228 b). Further, such per- 
sons are involved with the market itself, and there is no need to 
allow additional time to collect the funds for the custodial account. 

On the other hand, the market agency has seven days to reim- 
burse the account for uncollected funds in order to give the market 
the opportunity to collect the funds from the buyer, rather than re- 
imbursing the account from its own funds. (TR 9-12). 
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B, Prior to August 30, 1982, regulations were in effect which re- 
quired that a market agency deposit to its custodial account on or 
before the third day after the sale of consigned livestock an 
amount equal to all uncollected proceeds receivable. The effect of 
this regulation was to require a market agency to borrow signifi- 
cant sums of money to put into the custodial account to cover un- 
collected proceeds, A task force, chaired by Mr. Harold Davis and 
composed of other employees of Complainant and attorneys from 
the Office of General Counsel reviewed this regulation along with 
others, and in a task force report made the following observations: 

*‘The current requirements of section 201.42 that market 
agencies establish and maintain a separate account desig- 
nated as a custodial account for shippers' proceeds were 
reviewed at length by the task force. All of the task force 
members were convinced of the necessity and reasonable- 
ness of a custodial account requirement, The task force 
members were of the singular view, based upon their expe- 
riences with the marketing of livestock through stockyards 
and auction markets, that the primary basis for the protec- 
tion afforded by custodial or trust accounts is the require- 
ment that market agencies deposit to the account, directly 
and as soon as possible after receipt, the proceeds from the 
sale of consigned livestock. The principles that each pay- 
ment made by a buyer for livestock is a trust fund, and 
that funds deposited into the custodial account are also 
trust funds are fundamental to this protection. The task 
force does not recommend any change in these concepts. 

We are also of the opinion that market agencies must be 
required to reimburse the custodial account, at some point 
ill time, in the amount of the uncollected receivables. Our 
discussions focused on making a determination as to the 
appropriate and reasonable time to require such reim- 
bursement. The task force concluded that a market agency 
should be allowed a period of 7 days following the sale of 
consigned livestock within which to reimburse the account 
for uncollected receivables. We were acutely aware in for- 
mulating this recommendation of two factors. The first is 
our firm conviction that it is necessary to have a reim- 
bursement requirement to afford a reasonable measure of 
protection to consignors. The second factor is the current 
high cost of borrowed money. 
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"We do not believe a 7-day period would significantly di 
minish the level of protection of consignors’ funds. The 
recommended 7-day period gives market agencies adequate 
time to collect from the buyers of consigned livestock. 
Thus our recommendation, if adopted, should reduce sub- 
stantially the amount of funds market agencies must, 
under current requirements, either maintain on hand or 
borrow in order to reimburse the account. These savings 
will reduce the cost of doing business, or alternatively will 
be released for new investment. We believe the savings 
can be significant for small businesses and for the industry 
as a whole. 

If a market agency chooses to extend credit to its buyers, 
then it should continue to be required to reimburse the ac- 
count by the dose of the next business day. We believe 
strongly that consignors should not be made to bear the 
risks associated with such extensions of 
credit. . . . (Emphasis added)” 

6. Pursuant to this recommendation, the regulation was changed, 
effective August 30, 1982, so that market agencies thereafter were 
allowed seven days in which to put money into the custodial ac- 
count to cover uncollected receivables. 9 CFR 201.42. 

7. On or about September 16, 1982, Jack Bellew, Regional Super- 
visor of the Packers and Stockyards Administration, sent a letter 
to respondent, which respondent received. That letter read as fol- 
lows: 

Dear Sirs: 

Section 201.42 of the regulations issued under the Packers 
and Stockyards Act, 1921, was amended effective August 
30, 1982. This regulation sets forth the current require- 
ments for the establishment and maintenance of custodial 
accounts for shippers’ proceeds. 

The principle changes in the regulation: 

1. Provide for reimbursement of the custodial account for 
uncollected proceeds within 7 calendar days instead of 
3 business days as was previously required; 
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2. Provide for maintenance of custodial funds in interest^ 
bearing savings accounts as well as certificates of de- 
posit (the savings account or certificate of deposit 
must be in the same bank in which the custodial ac- 
count is maintained and the market agency must 
maintain sufficient funds in the custodial account to 
pay all checks as they are presented); 

3. Clarify the requirement that the proceeds received be 
deposited directly to the custodial account unless the 
account has been reimbursed in full for the uncollect- 
ed proceeds; and 

4. Eliminate the net method of handling custodial funds. 

A copy of the amended regulation is enclosed for your in- 
formation, If you have any questions, please feel free to 
contact this office. (Rx, 1) 

8. In the spring 1983, Ms. Loretta Bailey, an auditor with the 
Packers and Stockyards Administration's Memphis, Tennessee, Re- 
gional Office, conducted an audit of the respondent's business 
records. Ms. Bailey's analysis of respondent's custodial account for 
shippers' proceeds revealed that as of May 3, 1983, respondent had 
a shortage in its custodial account in the amount of $9,764.92* As of 
that date, respondent had proceeds due shippers in the amount of 
$0.30 and issued and outstanding custodial account checks in the 
amount of $237,742.39, and had, to offset the outstanding checks, 
balances in its custodial bank accounts totalling $196,460.61, no de 
posits in transit or proceeds on hand, and current proceeds receive 
ble in the amount of $32,617.16. 

9. An analysis of respondent's general account as of May 3, 1983, 
revealed that respondent had insufficient funds in that account on 
that date to reimburse the custodial account for its shortage. As of 
May 3, 1983, respondent's general account had a balance per bank 
statement of $3,140.11, and outstanding checks totalling $46,263.15, 
resulting in a shortage of $43,113.04, 

10. As of March 29, 1983, respondent had a shortage in its custo- 
dial account in the amount of $62,482.85. As of that date, respo^- 
ent had issued and outstanding custodial account checks in e 
amount of $335,980.43, and had, to offset the outstanding checte, 
balances in its custodial bank accounts totapng $255,871.94, no de- 
posits in transit, and current proceeds receivable in the amount ot 

$ 17 , 625 . 64 . ^ 

11. An analysis of respondent's general account as of March 
1983, revealed that respondent had insufficient funds in that ac- 
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count on that date to reimburse the custodial account for its short- 
age. As of March 29, respondent's general account had a bdaoce 
per bank statement of $92,658.20, and outstanding checks totalling 
$240,935.67, resulting in a shortage of $148,277.47. 

12, The shortages in respondent's custodial account described 
above were caused in part by the failure of respondent to deposit in 
its custodial account, within the respective time prescribed by the 
regulations an amount equal to the proceeds from purchases of 
consigned livestock by Harold Sargent, respondent's president, 

13, The deficiencies in the custodial account were also caused by 
respondent's deposit to its general account of sale proceeds which 
should properly have been deposited immediately to its ciistodiat 
account. 

14, Respondent, during the period March 29, 1983, through May 
3, 1983, failed to maintain and use properly its custodial account 
for shippers' proceeds thereby endangering the faithful and prompt 
accounting therefor and the payment of the portions thereof due 
the owners and consignors of livestock, 

15, On December 9, 1969, the Judicial Officer of the United 
States Department of Agriculture issued a consent order against 
the respondent {In re Farmers Livestock Auction, Inc,, P. & S. 
Docket No. 4240). The respondent was ordered, inter alia^ to cease 
and desist from (1) using funds received as proceeds from the sale, 
in commerce, of livestock handled on a commission basis for pur- 
poses of its own and purposes other than the remittance of net pro 
ceeds to shippers; (2) using funds received as proceeds for the salOp 
in commerce, of livestock handled on a commission basis in such 
manner as to endanger or impair the faithful and prompt account- 
ing therefor and payment of the portions thereof due owners and 
consignors of livestock; and (3) failing to maintain its custodial ac- 
count for shippers' proceeds in conformity with the provisions of 
section 201,42 of the regulations (9 CFR § 201.42). 

16, Respondent, for the purpose of inducing certain owners to 
consign their livestock to the stockyard for sale, guaranteed to such 
owners or consignors of livestock the minimum price or prices 
which they would receive from the sale of their livestock at the 
stockyard, and in connection with such guarantees made payments 
or rebates to some consignors in addition to the net proceeds due 
from the sale of their livestock. A tabulation of consignors receiv- 
ing price guarantees for their livestock is set forth in paragraph If I 
of the complaint. 

17, Res^ndent, for the purpose of inducing certain owners to 
consign t eir livestock to the stockyard for sale, provided free 

ransportation of livestock or paid half the transportation charges 
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to certain consignors. A tabulation of consignors receiving free or 
reduced cost transportation of livestock is set forth in paragraph 
IV of the complaint. 


CONCLUSIONS 

All contentions of the parties have been considered in the light 
of the record evidence, and it is concluded that respondent has will- 
fully violated the Act in that respondent; 

a. has failed to maintain and use properly its custodial 
account; and 

b. has committed unfair and unjust discriminatory prac- 
tices in guaranteeing prices and providing free or re- 
duced transportation costs to consignors. 

Further, the order proposed by complainant is appropriate in 
view of the record evidence and is issued herewith. 

CUSTODIAL ACCOUNT 

The evidence introduced at the oral hearing establishes that on 
May 3, 1983, and March 29, 1983, respondent had shortages in its 
custodial account in the amounts of $9,764.92, and $62,482.85 re- 
spectively. By allowing such shortages to arise, respondent failed to 
maintain and use properly its custodial account in violation of the 
Act and regulations. 

Every market agency subject to the Packers and Stockyards Act 
is required to establish and properly maintain a Custodial Account 
for Shippers’ Proceeds (9 CFR § 201,42(b)). Section 201.42(c) of the 
regulations (9 CFR § 201.42(c)) in effect at the time of the alleged 
violations gives detailed instructions on how to properly maintain a 
custodial account: 

(c) Deposits in custodial accounts. The market agency shall 
deposit in its custodial account befoi-e the close of the next 
business day (the next day on which banks are customarily 
open for business whether or not the market agency does 
business on that day) after livestock is sold (1) the proceeds 
from the sale of livestock that have been collected, and (2) 
an amount equal to the proceeds receivable from the sale 
of livestock that are due from (i) the market agency, (ii) 
any owner, officer or employee of the market agency , and 
(iii) any buyer to whom the market agency has extended 
credit. The market agency shall thereafter deposit in the 
custodial account all proceeds collected until the account 
has been reimburaed in full, and shall, before the close o 
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the seventh day following the sale of livestock, depotiit an 
amount equal to all the remaining proceeds receivable 
whether or not the proceeds have been collected by the 
market agency. 

Respondent urges that the failure to properly use and niifcinitniri 
the custodial account resulted from a misunderstanding of tho 
force report (Finding 5) and of the letter sent to him by tho Vnch 
ers and Stockyards Administration (Finding 7) which suininari/cd 
the changes in the custodial account regulation. Respondent assorts 
that after reading the letter, respondent thought it had sovoii day* 
to reimburse the custodial account, and thereafter, began waiting 
until the Thursday or Friday following the Friday sale to ninkc full 
reimbursement. 

The letter is short, unambiguous and to the point. It innkos no 
attempt to set out the new regulation in full, but states clearly that 
it is pointing out only the changes in the regulation. Where a pro- 
vision of the regulation was left intact, it was not outlined in the 
letter. Since the provision of section 201.42, which requires thel 
proceeds due from owners be deposited by the close of Iheiioxl busi- 
ness day was not specifically mentioned in the letter, it was un- 
changed by the amendment. 

A copy of the amended regulation was enclosed with Lho loUcr 
and neither Mr. Sargent or Ms. Parsons, respondent’s 
could unequivocally state that the respondent did not recoivo such 
enclosure. The regulation states without qualification that proceeds 
due from owners must be deposited by the close of the imxl buni- 
ness day. By taking seven days, respondent succeeded in extending 
credit to itself. 

Even under respondent’s own view of the regulation, that It had 
seven days to reimburse the custodial account for uncollected 
funds, it was in violation. The evidence produced at the oral bear- 
ing established that respondent on two occasions took at nine 
days to reimburse the custodial account. (Cx 3 p.2 and Ox ii p.2l 
The teller’s stamps show that the deposit to reimburse tho custodi- 
al account for the April 29, 1983, sale was not delivered to tho bunk 
until May 9, 1983, and the deposit to reimburse the account fbi' the 
March 25, 1983, sale was not made until April 4, 1983. 

Complainant^s exhibits numbered 1, 2, 4 and 5 reveal tho rcusons 
for the shortages in respondent’s custodial account. 

In the first instance, respondent consistently failed to doj>osit to 
its custodial account, in accordance with the regulations, amounts 
equal to the proceeds receivable due from Harold Sargent, its presi- 
dent and owner. 
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Under section 201.42(c) of the regulations, the re;?p<>ji4eiit i- rr- 
quired to reimburse the custodial account for itb jiurch f*r for 
the purchases of its owners or officeis by the clo.-e ul the next bu-i- 
ftess banking day following the sale Complainant’s exhibit^ I 
(pages 1 and 7) and 4 (pages 1 and 8) show that contrary to the reg- 
ulatory mandate, respondent failed to reimburse the cu'itodial ac- 
count for Mr. Sargent’s purchases on the Mondays following llie 
Friday sales. Thus, proceeds due from Harold Sargent fur tlv* 
date of April 29, 1983 were uncollected as of May 3, and pro* 
ceeds due from him for purchases on March 25, 19^3, reinaiiud un- 
collected on March 29, 1983. 

The second reason for the shortages in respondent’s cu>tod),il etc- 
covint was respondent’s deposits to its general account of 
received from the sale of consigned livestock 

The Secretary has consistently held that the failure of a 
agency to maintain its custodial account m accordanct* v^ith re* 
(luiremeTits of section 201.42 is a violation of section 407 and 
of the Act (7 U.S.C. §§ 208, 213(a)), as well as a violation oi -Uun 
201.42 of the regulations (9 CFR § 201.421. In n> Arab k Wini 
37 A.D. 293, 301-02, 310-02, 310-11 (1978); o/7'(/ F2d 3'4t(’A 
1978); In re Sechrist Sales Co>, 36 A.D. OGu, OOfi, 671-7o tl!)*7f, In re 
Hardy, 33 A-D, 1383, 1398-140G (1974). 

Further, the Secretary has determined time and again that a 
market agency's failure to make deposits to Us custotlial atcirunt in 
the manner and within the times prescribed in section 
unfair and deceptive practice. *Tt is deceptive because ^ up ]> ^ o 

not know that their money is being used to extend cret it to . 
It is unfair because it is using trust money for their own 
(to extend credit to themselves and others) It create^ 
the consignors will not be paid. In re Hardy, supro, 


^^R^spondent suggests that the concept of ! 

case of Leon Farrow and Knoke Lwestoc '^rujjiHrit 

F,2d 211 (8th Cir, 1985) be applied m this case. Th. 


'‘‘"^iorpSrow and Knoke 

dealers under the Act Ihe’^ile of >3und cuv.» ' i. 

merce. The dispute centered around the sale o J 

the Algona Livestock Auction and ® ® ^ ('.^inplau 

Knoke and Farrow were regular buyers Jnu-r 

ant had alleged that the two enter Durcha«« of iwut.d cows 

not to compete against each other in the purchase p. 


760 F.2d at 212. 
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The Court of Appeals set aside the Judicial Officer’s suspensKc 
order stating: 

“We cannot sustain the JO's view that petitioners must 
have known their agreement was unlawful'^ 760 F,2d at 
216, 

The Court noted further at page 216: 

“We are mindful that nothing in 7 U.S.C. § 204, authoriz- 
ing suspensions, “confines its application to cases of Inten- 
tional and flagrant conduct* or denies its application in 
cases of negligent or careless violations.** Butz v. Clover 
Livestock Common Co., 411 U.S. 182, 187 (1973). Butz was a 
case where the suspension order was based on violations 
committed in disregard of previous warnings, not present 
here. The Supreme Court also expressed doubt as to this 
court*s premise that the Secretary's practice was to impose 
suspensions only in cases on international and flagrant 
conduct, 

Here» however, the JO*s decision indicates that under De- 
partment policy the admittedly severe order is predicated 
on the violation being flagrant and serious. 

Although we think it the sounder view that the agreement 
between the two principal buyers at a small sale can be 
deemed an unfair practice, we have found no case on all 
fours,** 

The facts here and in Farrow are distinguishable. The latter case 
involved an agreement for the purchase of “pound cows** at a Liv^ 
stock Auction. The present case involves the maintenance and 
proper use of the custodial account, a long standing regulatory re- 
quirement designed to protect the consignors of livestock. This re- 
quirement was not unknown to respondent. 

A consent decision was issued against the respondent in 1969 for 
custodial account violations. Under the terms of the decision, re- 
spondent was ordered, inter alia, to cease and desist from failing to 
properly maintain its custodial account proceeds for its own pur 
poses. (CX 46) It should also be noted that in September, 1982, re- 
spondent was notified by the Packers and Stockyards Administra- 
tion of the August 30, 1982, changes in the custodial account regu- 
lations. (Finding 7) Despite its obvious awareness of the require- 
ments of the regulations, however, respondent continued to deposit 
unds into the general account and to reimburse the custodial a(> 
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count for those deposits and its president’s own purchases after the 
time set by regulations. 

It must be concluded, therefore, that respondent’s course of con- 
duct with respect to the maintenance and use of its custodial ac- 
count, as determined herein, constitutes a willful violation of the 
Act (7 U.S.C. §§ 208, 213(a)), and of the regulations (9 CFR § 201.42). 

“The definition of willfulness is well settled. A violation is willful 
if the respondent intentionally does an act which is prohibited, ir- 
respective of evil motive or reliance on erroneous advice, or acts 
with careless disregard of statutory requirements. Butz v. Glover 
l^ivestock Commission Co., 411 U.S. 182 (1973). The Supreme 
Court’s position in Glover has been adopted by the Judicial Officer 
and is controlling in cases brought under the Packers and Stock- 
yards Act. In re Shatkin, 34 Agric. Dec. 296 (1976). Thus, it is the 
standard to be employed in this case notwithstanding respondent’s 
reliance upon cases decided under other statutory programs, or the 
holding in Farrow. 

Respondent asserts that there was no likelihood of injury to con- 
signors and, therefore, the shortages were merely technical. This 
contention must fail, however, as proof of likelihood of injury is not 
required in a custodial account case. 

With respect to respondent’s bank credit arrangements, decisions 
under the Act and regulations have held that a line of credit or 
over-draft protection extended by a bank is no defense to a charge 
that a custodial account for shippers’ proceeds is not being main- 
tained properly. In re Sechrist Sales Co., supra, 36 A.D. at 668, 670- 
75, A line of credit does not provide the consignors of livestock and 
respondent’s creditors the protection required by the Act and regu- 
lations. The relationship between Mr. Sargent and the First Na- 
tional Bank of Springdale may be cordial and longstanding, but as 
Mr. Parsons, the bank president, testified, the line of credit was 
subject to unilateral termination by the bank at his discretion. 

Nor is respondent’s assertion that no consignor was harmed by 
the shortages a meritorious defense. A consistent line of precedent 
has held that it is the duty of the Packers and Stockyards Adminis- 
tration to prevent potential injury by stopping unlawful practices 
in their incipiency. Farrow and Knoke v. U.S.D.A., supra, 760 F.2d 
at 21B; In re Miller, 33 A.D. 63, 62, affd sub. nom. 498 F.2d 1088 
(CA 5, 1974). As Harold Davis of the Packers & Stockyards Admin- 
istration testified, the danger is ever present that a consignor will 
not get paid. (Tr. 10-12). 
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Guaranteed Prices to Certain Consignors^ and Ratncad 
Ti'ansportation Costs to Certain Consignofs 

Respondent guaranteed to certain consignors of live?.stock : 
minimum price they would receive from the sale of U\eir 
and in connection with such guarantees made payiitenls to s:t 
consignors in addition to the net proceeds due from tlie 
their livestock. Documentation of the transactions is foiuuS iiic-:' 
plainant's exhibit numbers 8 through 19 representing tho )x>rhl: 
February 11, 1983, through May 13> 1983< Those exhibits 
of the individuals who received price guarantees, some received: 
money in excess of the proceeds due from the sale becnu8i^ Ihc 1 > 
stock was sold for an amount equal to or greater tlmii tlic 
tee (CX 8, 9, 10, 12, 14, 16), while other consignors I'ccoived ii?:. 
tional compensation ranging from a low of $5*6fi (OX 13) to a 
of $143.48 (0X 13). ! 

The Packers and Stockyards Administration has for in«uy 
considered this practice to be violative of sections 807 and 
the Act (7 U.S.C, §§ 208, 213(a)), and has issued a regulation 
cally prohibiting the practice. That regulation provides that; | 

No market agency engaged in the business of solliiig live- 
stock on a commission basis shall guarantee the price at 
which consigned livestock will be sold. 

9 CFR§ 201.64, 

Harold Davis, Director of the Livestock Marketing Divt'^ion li 
the Packers and Stockyards Administration, testified (Tr 13-H 
concerning why his agency considers price guaranteeing to be 
unfair trade practice, 

The Packers and Stockyards Administration feeL lhal 
there are certain basic problems with price guaranteeing. 
The first being that this is a competitive practice vvhicJi is, 
in our view, unfair competition for other marketa> iii tliot 
small markets may not be able to afford to make those 
guarantees and then be able to stand behind thorn if the 
market drops. 

The Packers and Stockyards Administration also considers 
price guaranteeing to be a discriminatory practice, in that 
its offers to certain consignors and not to all consignors 
and in that guarantee is not something that^s offered to ftH 
considers on an equal basis but rather something 
negoti^ed and offered on whatever it takes to get the Jive* 

B ock shipped to their market and not on the basis of offer* 
mg e service to all consignors on an equal basis. Price 
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guarantees, in effect, are rebates on the commission or 
part of the commission that a consignor pays. This is an 
expense that the market incurs in doing business which is 
ultimately born by all the consignors and not just the con- 
signors that receive a price guarantee. 

As complainant contends, price guarantees are unjustly discrimi- 
natory regardless of whether or not they are offered to every con- 
signor. There is no way to insure uniformity in the guarantees. For 
similar livestock, different consignors are likely to receive different 
guarantees, depending on what they negotiate. Further, when live- 
stock fails to bring the guaranteed price, payments in the form of 
rebates are made to the consignor in the amount of the difference 
between the realized price and the guaranteed price. This payment 
will vary greatly between consignors, and as shown in CX 7, bears 
no relationship between the number of livestock consigned or the 
value of the livestock. The result of price guaranteeing is a chaotic 
situation in which some consignors receive no rebate while others 
receive rebates which vary greatly and at random. This is graphi- 
cally illustrated in CX 20, an analysis of the price guarantee pay- 
ments received by various consignors, which shows the variability 
of prices received for livestock and rebates received as a result of 
the guarantees. 

Accordingly, respondent’s practice of guaranteeing prices is an 
unfair and unjustly discriminatory practice in violation of sections 
307 and 3i2(a) of the Act (7 U.S.C. §§ 208, 213(a)). 

Analogous to the question of guaranteed prices is the practice of 
offering free or reduced transportation costs to certain consignors. 
In connection with some consignments of livestock to the stock- 
yard, respondent paid all or half of the transportation charges. 
This was done as an inducement to obtain consignments of live- 
stock to respondent’s stockyard. Documentation of the transactions 
is found in complainant’s exhibit numbers 21 through 44. Those 
transactions are summarized in CX 21, which shows that in four- 
teen instances consignors were reimbursed for one half of their 
transportation expenses and in nine transactions other consignors 
were reimbursed for all of their transportation expenses. 

Harold Davis explained that his agency considers providing free 
trucking to consignors to be unlawful for the same reasons that 
apply to price guaranteeing: 

Free trucking or reduced cost trucking is the same as price 
guaranteeing in that it is discriminatory between consign- 
ors. It’s offered to certain consignors and not to others or 
its offered on an uneven basis to consignors. It’s not of- 
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fered on an equal basis to all consignors. So that it is un- 
justly discriminatory to the consignors. It is also cojisid* 
ered to be unfair competition to competing markets and 
competing markets methods, in that the markets are com- 
peting on the basis of what gratuity they can offer to the 
consignor, rather than on the basis for the selling services 
and selling the livestock at the highest available bi<l in 
open competition. 

TR. 15. 

As the complainant correctly urges, the Packers and Stockyari 
Administration, considers free trucking unlawful for livo roasarJ. 
The first reason is that it is an unfair method of compelilion uhiffe 
forces markets to compete on the basis of inducements rather t ha: 
selling service, and places smaller markets at a competitive disai 
vantage. The second reason is that the provision of free truckiri ; 
entails an unjust discrimination. In the present case, the discrirrj- | 
nation occurs on one level because different consignors receive djf 
ferent "deals.” Some have all of the trucking expenses paid, sorri : 
have one half of their expenses paid, and others presuinablj rf' 
ceive no free trucking at all. On another level, the value of the fra 
trucking varies among consignors, depending upon the distance 
the haul. The net result is that, like in price guaranteeing, consigc- 
ors receive rebates from the market in different amounts wliict 
vary in a random manner unrelated to the value of the livoslocl 
involved or the number of head consigned. 

The Judicial Officer, adopting the conclusion of the ndminislra- 
tive law judge in In re Hardy, 33 A.D. 1383, 1397 <19741, held: 

We conclude that providing free trucking to consignors aa 
an inducement to consign livestock to a particular market 
is an unfair practice and willful violation of section 307 
and 312(a) of the Act and discriminates against those con- 
signors not given such free trucking as well as being an 
unfair and unjust practice against competing markets forc- 
ing them to give free trucking in order for them to "stay : 
in the game”. 

Rwpondent cites several federal court cases in support of its con- : 
tention that paying for trucking and guaranteeing prices do not 
na regulations. However, these cases are not lielp^ ^ 
nor relevant to the issue here. Here, we are deal- ; 

’ livestock, and auction markets are fiduciarit^ [ 
"ignors fairly and equally. Some consignors ‘ 
ind others only got half. Some consignors I 
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received money as a result of respondent's guaranteed prices and 
others did not. 


SANCTION 

Complainant requests that the respondent be ordered to cease 
and desist from the practices discussed above, and that it be sus- 
pended for a period of twenty-eight days (4 sale days) and thereaf- 
ter until the deficits in its custodial account are corrected. The pro- 
posed suspension is proper in the circumstances of this proceeding. 

The seriousness of the violations committed, especially the im- 
proper handling of the custodial account, go to the very essence of 
a market agency’s responsibilities and, because of the firm's prior 
cease and desist order, the custodial account violations alone would 
warrant the proposed term of suspension.^ 

Using custodial account funds for purposes of its own, guarantee- 
ing prices to consignors and providing free trucking, demonstrate 
clearly that the respondent deliberately and willfully placed its in- 
terests ahead of its consignors and others in the livestock industry. 
Accordingly, respondent has willfully violated sections 307 and 
312(a) of the Act (7 U.S.C. §§208, 213(a)), and sections 201.42 and 
201.64 of the regulations (9 CPR §§ 201.42, 201.64), as alleged in the 
complaint. 


ORDER 

Respondent Farmers Livestock Auction, Inc., its officers, direc- 
tors, agents and employees, in connection with its operations sub- 
ject to the Act, shall cease and desist from: 

1. Failing to deposit in its Custodial Account for Shippers’ Pro- 
ceeds, within the time prescribed in section 201,42 of the regula- 
tions (9 CFR § 201.42), amounts equal to the outstanding proceeds 
receivable due from the sale of consigned livestock; 

2. Using funds received as proceeds from the sale of consigned 
livestock for purposes of its own or for any purpose other than for 
the payment of the net proceeds to the owners or consignors of 
such livestock, or for the payment of sums due the respondent as 
compensation for services rendered or for other lawful marketing 
charges; 

3. Making such use or disposition of funds in its possession or 
control as will endanger or impair the faithful and prompt account- 


^ With respect to respondent’s alleged shuLdown in December 1984, the parties 
never reached an effective settlement agreement and, any purported shutdown on 
respondent’s part was unilateral. 
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ing therefor and the payment of the portions thereof which may 1+ 
due the owners or consignors of livestock; 

4. Failing to otherwise maintain its Custodial Account foi' Sh'/ 
pers* Proceeds in strict conformity with the provisions of swfr: 
201,42 of the regulations (9 CPR § 201.42); 

5. Guaranteeing to the owner or consignor of livestock the mz- \ 
imum price which the consignor will receive for such livestock : 
consigned to respondent for sale on a commission basis; and 

6. Providing free transportation, or transportation at less ihiz 
its actual cost or value, of livestock consigned to respondent's stwi 
yard. 

Respondent is suspended as a registrant under the Act for 2* k 
days and thereafter until it demonstrates that the deficit in b ; 
Custodial Account for Shippers^ Proceeds has been eliminatei 
When respondent demonstrates that the deficit in its Custodial Ac- 
count for Shippers* Proceeds has been eliminated, a supplemontd 
order will be issued in this proceeding terminating tliis suspe?}s:CQ 
after the 28 day period. 

The provisions of this order shall become final and effective ] 
days after service of this order on respondent, unless i 

within 30 days after service. (9 CFR §§ 1.145(a) and L142(c)). 

Copies of this decision and order shall be served upon, the pnrtiei 


In re: Jim Zeiler. P&S Docket No. 6645, Decided April 18, 1986. | 

Edward H. McGraiU Administrative Law Judge. s 

Edward Silversteui, for complainant. | 

Pro se, for respondent | 

CONSENT DECISION \ 

This proceeding was instituted under the Packers and Stockyard? | 
Act (7 U.S.C, § 181 et seq.) by a complaint filed by the Adrninislra- i 
tor, Packers and Stockyards Administration, United States Depart j 
ment of Agriculture, alleging that the respondent wilfully violated ? 
the Act and the regulations issued thereunder (9 CFR § 20 hi ei 
seqX This decision is entered pursuant to the consent decision pro- | 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, | 
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and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 

FINDINGS OF PACT 

1. Jim Zeiler, hereinafter referred to as the respondent, is an in- 
dividual whose business mailing address is 735 Dry Gulch Road, 
Stevensville, Montana 69870. 

2. The respondent is, and all times material herein was; 

(a) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account. 

CONCLUSIONS 

The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 

Jim Zeiler, his agents and employees, directly or through any 
corporate or other device, in connection with his business subject to 
the Packers and Stockyards Act, shall cease and desist from engag- 
ing in business in any capacity for which bonding is required under 
the Packers and Stockyards Act, as amended and supplemented, 
and the regulations, without filing and maintaining an adequate 
bond or its equivalent, as required by the Act and the regulations. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), re- 
spondent is hereby assessed a civil penalty in the amount of Three 
Hundred Fifty Dollars ($350.00). 

The provisions of this order shall become effective on the sixth 
day after service of this decision on the respondent. 

Copies of this decision shall be served on the parties. 
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In re: Carroll Livestock Market, Inc. P&S Docket No. 65?? I 
cided April 21, 1986. 

Victor W. Palmer, Administrative Law Judge 
Ben Bruner, for complainant. 

William Polking, Carroll lA, for respondent. 

CONSENT DECISION 

This proceeding was instituted under the Packers and Stockja; 
Act (7 U.S.C. § 181 et seq.) by a complaint filed by the Adrainbt'il 
tor, Packers and Stockyards Administration, United States 
ment of Agriculture, alleging that the respondent wilfully vioLv.j 
the Act and the regulations issued thereunder (9 CFK § 261.lt 
seq.). This decision is entered pursuant to the consent decision p; 
visions of the Rules of Practice applicable to this proceeding (7 Ch 
§ 1.138). 

The respondent admits the jurisdictional allegations in pjn 
graph I of the complaint and specifically admits that the Socretai 
has jurisdiction in this matter, neither admits nor denies the n 
maining allegations, waives oral hearing and further procedj.” 
and consents and agrees, for the purpose of settling this proceedn 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entiy of this decision. 

FINDINGS OF FACT 

1. Carroll Livestock Market, Inc., hereinafter referred to as d 
respondent, is a cox’poration whose mailing address is Highway 1 
West, Carroll, Iowa 51401, 

2. Respondent is, and at all times material herein was: 

fa) Engaged in the business of conducting and operating th 
Carroll Livestock Market, Inc., stockyard, a posted stockyard suV 
ject to the Act. 

(b) Enpged in the business of selling livestock in commerce ca 
a commission basis; and 

(c) Registered with the Secretary of Agriculture as a marld 
^ency to sell livestock on a commission basis and as a dealer, 

uying and selling livestock in commerce for his own account. 

CONCLUSIONS 

admitted the jurisdictional facts and iU 
will be entered entry of this decision, such decisiw 


r 
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ORDER 

Respondent, its agents and employees, directly or indirectly 
through any corporate or other device, in connection with its ac- 
tivities subject to the Packers and Stockyards Act, shall cease and 
desist from: 

1. Weighing livestock at other than their true and correct 
weights; 

2. Paying the sellers or consignors of livestock on the basis of 
false or incorrect weights; 

3. Issuing scale tickets, purchase invoices, or other accounts of 
sale on the basis of false or incorrect weights; and 

4. Failing to maintain and operate livestock scales owned or 
controlled by respondent in such a manner as to insure accurate 
weights and otherwise in strict conformity with the requii’ements 
of section 201.73-1 of the regulations. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), re- 
spondent is assessed a civil penalty of Ten Thousand Dollars 
($ 10 , 000 . 00 ). 

The provisions of this order shall become effective on the sixth 
day after service of this decision on the respondent. 

Copies of this decision shall be served upon the parties. 


In re: Virgil Cottrell. P&S Docket No. 6679. Decided April 21, 
1986. 

Victor W. Palmer, Administrative Law Judge, 

John J. Casey, for complainant 
For respondent, pro sp. 


CONSENT DECISION 

This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seq.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR §201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
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and consents and agrees, for the purpose of settling this proceei:; 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 

FINDINGS OF FACT 

1. Virgil Cottrell, hereinafter referred to as the respondent 
individual whose business mailing address is 4209 Isletn, 
buquerque, New Mexico 87105. 

2. The respondent is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livcslwi 

commerce for his own account; and 

lb) Registered with the Secretary of Agriculture as a dealei 
buy and sell livestock for his own account. 

CONCLUSIONS 

The respondent having admitted the jurisdicional facts aaJl 
parties having agreed to the entry of this decision, such 
will be entered. 


ORDEK 

Respondent Virgil Cottrell, his agents and employees, directly 
through any corporate or other device, shall cease and desist frt 

1. Issuing checks in payment for livestock purchases with 
having and maintaining sufficient funds on deposit and avails . 
in the accounts upon which such checks are drawn to pay 
checks when presented; 

2. Failing to pay, when due, the full purchase price of lin 
stock; and 

3. Failing to pay for livestock. 

The respondent is suspended as a registi’ant under the Act for i 
period of five years, provided, however, that upon application U 
the Packers and Stockyards Administration a supplemental oite 
may be issued terminating this suspension at any time after then 
piration of 90 days upon demonstration by respondent that all live 
stock sellers have been paid in full, and provided further that (ti 
order may be modified upon application to the Packers and Stwi 
yards Administration to permit respondent’s salaried eniploymei: 
oy another registrant after the expiration of the 90 day period a 
suspension. 

The provisions of this order shall become effective on the siitl 

y u r service of tl^ order on the respondent. 

vopies of this decision shall be served upon the parties. 
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In re: Stockyards Dairy Sale, Inc., Stockyards Beep Sale, Inc., 
Stockyards, Inc., Samuel E. Hubbert, Curtis Henry Hub- 
BEHT, and Tommy Smith d/b/a Magnolia Cattle Co. P&S 
Docket No. 6682. Decided April 24, 1986. 

Victor ll'. Palmer, Administrative Law Judge 
Ben Bruner, for complainant 
For respondent, pio se. 

CONSENT DECISION WITH RESPECT TO TOMMY SMITH d/b/a MAGNOLIA 

CATTLE CO. 

Tliis proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seq.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondents wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq,). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

Respondent Tommy Smith admits the jurisdictional allegations 
in paragraph I of the complaint as they pertain to him and specifi- 
cally admits that the Secretary has jurisdiction in this matter, nei- 
ther admits nor denies the remaining allegations, waives oral hear- 
ing and further procedure, and consents and agrees, for the pur- 
pose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 

FINDINGS OF PACT 

1, Tommy Smith, hereinafter referred to as respondent Smith, is 
an individual doing business as Magnolia Cattle Company. His 
mailing address is Route 1, Box 326, Tupelo, Mississippi 38801. 

2. Respondent Smith, at all times material herein was; 

(a) Engaged in the business of buying and selling livestock in 
commerce for his own account; 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account; and 

(c) Employed as auctioneer for respondent Stockyards Beef, in 
which capacity he conducted auctions at the facilities of Tupelo 
Stockyard, Inc. 


CONCLUSIONS 

Respondent Smith having admitted the jurisdictional facts as 
they pertain to him, and the parties having agreed to the entry of 
this decision, such decision will be entered. 
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ORDER 

Respondent Smith, his agents and employees, directly or indirect' 
ly or through any corporate or other device, shall cease and desist 
from failing to pay, when due, the full purchase price of livestoc'^- ' 

Respondent Smith shall keep and maintain accounts, I'ecords anil 
memoranda which fully and accurately disclose the true nature 
all transactions involved in his business subject to the Packer's and 
Stockyards Act, including: 

1. A general ledger of accounts showing assets, liabilities, 
income, expenses and net worth; 

2. Copies of all accounts of sale, purchase and sale invoices- 
and scale tickets; 

8. Copies of all checks, bank statements and deposit tickets; 

4. Journals of cash receipts and disbursements, and purchases 
and sales; and 

5. Monthly reconciliations of all bank accounts. 

Respondent Smith is suspended as a registrant under the Act for 

a period of 60 days. 

The provisions of this order shall become effective on the sixth 
day after service of this decision on respondent Smith. 

Copies of this decision shall be served on the parties. 


In re: Thurman Guilott and Joe Mack Smith. P&S Docket No. 
6634. Decided April 25, 1986. 

John A Campbell, Administrative Law Judge 
Ben Bruner, for complainant. 

Pro se, for respondent. 


CONSENT DECISION 

This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seq.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
rnent of Agriculture, alleging that the respondents wilfully violated 
the Act and the regulations issued thereunder (9 CFR §201.1 et 
seg.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138), 

The respondents admit the jurisdictional allegations in para- 
graph I of the complaint and specifically admit that the Secretary 
has jurisdiction in this matter, neither admit nor deny the remain- 
ing allegations, waive oral hearing and further procedure, and con- 
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sent and agree, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 

FINDINGS OF FACT 

1. Thurman Guilott and Joe Mack Smith, hereinafter referred to 
as the respondents, are partners doing business as Monk Cattle 
Company whose mailing address is P. 0. Box 306, Poplarville, Mis- 
sissippi 39470. 

2. Respondents are, and at all times material herein were: 

(a) Engaged in the business of a dealer buying and selling live- 
stock in commerce for their own account, and the business of a 
market agency buying livestock in commei’ce on a commission 
basis; and 

Gj) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce on a commission basis, 

CONCLUSIONS 

The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 

Respondents Guilott and Smith, their agents and employees, di- 
rectly or through any corporate or other device, shall cease and 
desist from engaging in business in any capacity for which bonding 
is required under the Packers and Stockyards Act, as amended and 
supplemented, and the regulations, without filing and maintaining 
a reasonable bond or its equivalent, as required by the Act and the 
regulations. 

Respondents are suspended as a registrant under the Act until 
such time as they comply fully with the bonding requirements 
under the Act and the regulations. When respondents demonstrate 
that they are in full compliance with such bonding requirements, a 
supplemental order will be issued in this proceeding terminating 
this suspension. 

In accordance with section 312(b) of the Act (7 U.S.G. § 213(b)), re- 
spondents are jointly and severally assessed a civil penalty in the 
amount of Three Hundred Fifty Dollars ($350.00). 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondents. 

Copies of this decision shall be served upon the parties. 
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In re: Tom Demry and Charles Demry d/b/a Centerville Sal- 
Co. P&S Docket No. 6685. Decided April 25, 1986. 

Dorothea A Baket, Administrative Law Judge. 

Ben Bruner, for complainant. 

Sidney DmAe, Centerville, Iowa, for respondent, 

CONSENT DECISION AS TO TOM DEMRY 

This proceeding was instituted under the Packers and Stockyari 
Act (7 U.S.C. § 181 et seq.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the financial condition of theRj-i 
spondents does not meet the requirements of the Act and that tha 
Respondents willfully violated the Act and the regulations issued 
thereunder (9 CFR § 201.1 et seq.). This decision is entered as to Re- 
spondent Tom Demry only pursuant to the consent decision proti 
sions of the Rules of Practice applicable to this proceeding 17 CFk 
§ 1,138). 

The Respondent Tom Demry admits the jurisdictional allegatiora 
in paragraph I of the complaint and specifically admits that tb 
Secretary has jurisdiction in this matter, neither admits nor deniff 
the remaining allegations, waives oral hearing and further pros- 
dure, and consents and agrees, for the purpose of settling this pro- 
ceeding and for such purpose only, to the entry of this decision. 

FINDINGS OP PACT 

1. Tom Demry hereinafter referred to as the Respondent, is aa 
individual formerly doing business as Centerville Sale Co. The bus: 
ness address was Box 71, Centerville, Iowa 52544. 

2. Respondent, at all times material herein, was: 

(a) Engaged in the business of conducting and operating thi 
Uenterville Sale Co. stockyard, a posted stockyard under the Act 
Go) Engaged in the business of buying and selling livestock i: 
commerce on a commission basis; and 

(c) Registered with the Secretary of Agriculture as a marke' 
agency to sell livestock in commerce on a commission basis. 

CONCLUSIONS 

The Respondent having admitted the jurisdictional facts aiK 
having agreed to the entry of this decision, such decision will b 
entered. 


ORDER 

Respondent Tom Demry, his agents and employees, directly o 
through any corporate or other device, in connection with his op&i 
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aliens subject to the Packers and Stockyards Act, shall cease and 
desist from: 

1. Failing to deposit in his Custodial Account for Shippers’ Pro- 
ceeds, within the time prescribed by section 201.42 of the regula- 
tions (9 CFR § 201.42), an amount equal to the proceeds receivable 
from the sale of consigned livestock; 

2. Failing to otherwise maintain his Custodial Account for 
Shippers’ Proceeds in strict conformity with the requirements of 
section 201.42 of the regulations; 

3. Issuing checks to any person in payment of the net proceeds 
resulting from the sale of consigned livestock without having and 
maintaining sufficient funds on deposit and available in the bank 
account upon which they are drawn to pay such checks when pre- 
sented; 

4. Failing to remit, when due, the net proceeds from the sale of 
consigned livestock in commerce on a commission basis to the con- 
signors; and 

5. Failing to remit the net proceeds from the sale of consigned 
livestock in commerce on a commission basis to the consignors. 

Respondent shall keep and maintain accounts, records and 
memoranda which fully and correctly disclose the true nature of 
all transactions involved in their business subject to the Packers 
and Stockyards Act, including (a) a general ledger of account 
showing assets, liabilities, income, expenses and net worth; (b) 
current check register of all checks issued to consignors in remi 
tance of the net proceeds fi-om the sale of consigned livestock; (c, 
monthly reconciliations of all bank accounts; and (d) all invoices of 
sales. 

Respondent Tom Demry is suspended as registrant under the Act 
for a period of 120 days and thereafter until such time as he dem- 
onstrates that he is solvent and that the deficiency in his Custodial 
Account for Shippers' Proceeds has been eliminated. When the Re- 
spondent demonstrates that he is solvent and that the deficiency in 
his Custodial Account for Shippers’ Proceeds has been eliminated 
a supplemental order will be issued in this proceeding terminating 
this suspension after the expiration of the 120 day period. 

The provisions of this order shall become effective on the sixth 
day after service of this order on the Respondent. 

Copies of this decision shall be served upon the parties. 
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In re: Bushelle Cattle Company, Inc. P&S Docket No, 6639, B 
cided March 19, 1986. 

Victor W. Palmer, Administrative Law Judge. 

Roberta Su/artzendruber, for complainant 

Joseph P. Smith, Dessert, Smith & Hunter, Park Rapids, Minnesota, for responiJ"'- 

DECISION AND ORDER UPON ADMISSION OF FACTS BY REASON Of 

DEFAULT 

This is a disciplinary proceeding under the Packers and Stoci’ 
yards Act, 1921, as amended and supplemented {7 U.S.C. § 181 
seqX herein referred to as the Act, instituted by a complaint lilei 
by the Administrator, Packers and Stockyards Administr^itto 
United Stats Department of Agriculture, charging that the re- 
spondent wilfully violated the Act and the regulations promulgatei 
thereunder (9 CPR § 2011 et seqX I 

Copies of the complaint and Rules of Practice (7 CFR § 1.130 d 
seq,) governing proceedings under the Act were served on the re- 
spondent by certified mail. Respondent was informed in a letter d 
service that an answer should be filed pursuant to the Rules i 
Practice and that failure to answer would constitute an admission 
of all the material allegations contained in the complaint. 

Respondent has failed to file an answer within the time pi^ 
scribed in the Rules of Practice, and the material facts alleged b 
the complaint, which are admitted by respondent's failure to fil? 
an answer, are adopted and set forth herein as findings of fact. 

This decision and order, therefore, is issued pursuant to seetioti 
1139 of the Rules of Practice (7 CFR § 1.139). 

FINDINGS OF FACT 

1. (a) Bushelle Cattle Company, Inc., hereinafter referred to ai 
the respondent, is a corporation organized and existing under to 
laws of the State of Minnesota. Respondent's business mailing ad- 
dress is Route 2, Box 336, Gonvick, Minnesota 56644, 

(b) The respondent is, and at all times material herein was: 

(1) Engaged in the business of buying and selling livestock b 
commerce for its own account; and 

(2) Registered with the Secretary of Agriculture as a dealer 
to buy and sell livestock in commerce for its own account and aaa 
market agency to buy livestock in commerce on a commission 
basis. 

2. Respondent was notified by certified mail on September 
1985, that the $10,000.00 surety bond it maintained to secure the 
performance of its livestock obligations under the Act was bein^ 
terminated on October 22, 1985. Respondent was further notified 
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that if it continued its livestock operations under the Act without 
providing a $20,000.00 bond or its equivalent, it would be in viola- 
tion of section 312(a) of the Act (7 U.S*C. § 213(a))j and sections 
201.29 and 201.30 of the regulations. Notwithstanding such notice, 
respondent has continued to engage in the business of a dealer 
buying and selling livestock in commerce for its own account with- 
out maintaining an adequate bond or its equivalent as required by 
the Act and the regulations. 

CONCLUSIONS 

By reason of the facts found in Finding of Fact 2 herein, respond- 
ent has wilfully violated section 312(a) of the Act (7 U.S.C. § 213(a)), 
and sections 201.29 and 20L30 of the regulations (9 CFR §§ 201.29, 
201,30). 


ORDER 

Bushelie Cattle Company, Inc., its officers, directors, agents and 
employees, directly or through any corporate or other device, in 
connection with its business subject to the Packers and Stockyards 
Act, shall cease and desist from engaging in business in any capac- 
ity for which bonding is required under the Packers and Stock- 
yards Act, as amended and supplemented, and the regulations, 
without filing and maintaining an adequate bond or its equivalent, 
as required by the Act and the regulations. 

Respondent is suspended as a registrant under the Act until it 
complies fully with the bonding requirements under the Act and 
the regulations. When respondent demonstrates that it is in full 
compliance with such bonding requirements, a supplemental order 
will be issued in this proceeding terminating the suspension. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213Cb)), re- 
spondent is hereby assessed a civil penalty in the amount of One 
Thousand Dollars ($1,000.00), 

This decision and order shall become final without further pro- 
ceedings 36 days after service hereof unless appealed to the Judi- 
cial Officer within 30 days after service (7 CFR §§ 1.139, 1.145). 

Copies hereof shall be served on the parties. 

(The Decision and Order became final on April 26, 1986. — Ed.] 
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In re: Robert Wagner, P&S Docket No. 6563. Decided A|iril 
1986, 

John A Campbell, Administrative Law Judge 
Roberta Swarlzendruber, for complainant. 

Pierce & Pierce, Bushnelt, Illinois, for respondent 


CONSENT DECISION 

Thi8 proceeding was instituted under the Packers anti HtockjntJi 
Act (7 U.S.C, § 181 et seq.) by a complaint filed by the Adniinialra 
tor, Packers and Stockyards Administration, United Stale's l)C'p.ut- 
ment of Agriculture, alleging that the respondent wiirully violiilc-l 
the Act. This decision is entered pursuant to the consuiil deci-ki 
provisions of the Rules of Practice applicable to this proceeding i" 
CFR § 1.138). 

The respondent admits the jurisdictional allegalioim in p.iri' 
graph I of the complaint and specifically admits that th<‘ *Socri'Lirf 
has jurisdiction in this matter, neither admits nor donicH tlic fi!' 
maming allegations, waives oral hearing and further procedure 
and consents and agrees, for the purpose of settling thin priKctxlirA 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 

FINDINGS OF FACT 

1. Robert Wagner, hereinafter referred to as the respondent, i* 
an mdividual whose business mailing address is 1601 KaaL JaekK-tn. 
Lotterman Trailer Park, Macomb, Dlinois 61465. 

f times material herein was: 

(a Engaged in the business of a dealer, buying and selling liic- 
^ for his own account; and 

blit, A "^^fh the Secretary of Agriculture as u dealer lo 

sell livestock in commerce for hia own account. 


CONCLUSIONS 

having admitted the jurisdictional facia and th« 
^11 be ent«^ agreed to the entry of this decision, such cleci>i:'n 


ORDER 


thmifih attv ^ his agents and employeos, diretllf 

livilie# subject m device, in connection with Jiisac- 

■ desist from: ^ Packers and Stockyards Act, shall eoaso ar.il 

solvent, i&^hil^ ® market agency or dealer while in- 

^hile has current liabilities exceed his current nsseLs 
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^ 2. Issuing chocks in payment for livestock without having and 
maintaining sufficient funds on deposit and available in the bank 
accountfs) upon which such checks are drawn to pay such checks 
when presented; 

3. Failing to pay, when due, the full purchase price of live- 
stock; and 

4. Failing to pay the full purchase price of livestock. 

Respondent shall keep and maintain accounts, records and 

memoranda which fully and correctly disclose all transactions sub- 
ject to the Act, including but not limited to: (a) a record of all cash 
receipts and disbursements; (bj copies of all accounts of sale and 
purchase invoices; and (c) a monthly reconciliation of his bank ac- 
count including a list of all outstanding checks. 

Respondent is suspended as a registrant under the Act for a 
period of 120 days and thereafter until he demonstrates that he is 
no longer insolvent. When respondent demonstrates that he is no 
ongei insolvent, a supplemental order will be issued in this pro- 
ceeding terminating this suspension after the expiration of the 120 
day period. 

provisions of this order shall become effective on the sixth 
day after service of this decision on the respondent. 

Copies of this decision shall be served on the parties. 


miscellaneous disciplinary decisions 

/n re: Greenville Livestock, Inc., and W. Bryan Hargett. P&S 
Docket No. 6556. Decided March 17, 1986, 

*fohn A. Campbell, Administrative Law Judge. 

Ben Bruner, for complainant. 

Bouts F. f'oy, Jr., Brack & Poy, Trenton, North Carolina, for respondent 

SUPPLEMENTAL ORDER 

On March 3, 1986, an order was issued in the above-captioned 
matter, which, inter alia, suspended respondents as a registrant 
under the Act for seven (7) days and thereafter until respondents 
demonstrated that the shortage in their Custodial Account for 
Shippers' Proceeds has been eliminated. 

Respondents have now demonstrated that the shortage in their 
Custodial Account for Shippers' Proceeds has been eliminated. Ac- 
cordingly, 
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In re: Robert Wagner, P&S Docket No. 6563. Decided Apvil 30, 

1986. 

John A Campbell, Administrative Law Judge. 

Boberta Swartzendruber, for complainant. 

Pierce <fe Pierce, Bushnell, Illinois, for lespondeiit 

CONSENT DECISION 

This proceeding was instituted under the Packers and Stockyardj 
Act (7 U.S.C. § 181 et seq.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act. This decision is entered pursuant to the consent decision 
provisions of the Rules of Practice applicable to this proceeding (7 
CFR § 1.138). 

The respondent admits the jurisdictional allegations In jiara- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision, 

FINDINGS OP PACT 

1. Robert Wagner, hereinafter referred to as the respondent, is 
an individual whose business mailing address is 1601 East Jackson, 
Lotterman Trailer Park, Macomb, Illinois 61465. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of a dealer, buying and selling live- 
stock in commerce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account. 

CONCLUSIONS 

The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 

Respondent Robert Wagner, his agents and employees, dlreclly 
or through any corporate or other device, in connection with his ac* 
ivities subject to the Packers and Stockyards Act, shall cease and 
desist from: 

1. Engaging in business as a market agency or dealer while in- 
solvent, j.e., while his current liabilities exceed his current assets: 
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2, Issuing checks in payment for livestock without Imving and 
maintaining sufficient funds on deposit and available in the bank 
account(s) upon which such checks are drawn to pny sucli checks 
when presented; 

3, Failing to pay, when due, the full pui chnsc price of live- 
stock; and 

4, Failing to pay the full purchase price of liveatock. 

Respondent shall keep and mainLuin accounts, records and 

memoranda which fully and correctly disclose all transactions sub- 
ject to the Act, including but not limited to: (a) a record ol' all cash 
receipts and disbursements; (b) copies of all accounts of sale and 
purchase invoices; and (c) a monthly reconciliation of his hank ac- 
count including a list of all outstanding chocks. 

Respondent is suspended as a registrant uiidor the Act for a 
period of 120 days and thereafter until ho doinonatrntos that he is 
no longer insolvent. When respondent dojnonstrntes that ho is no 
longer insolvent, a supplemental order will bo issued in this pro- 
ceeding terminating this suspension after the expiration of the 120 
day period. 

The provisions of this order shall become offcctivo on the sixth 
day after service of this decision on the resiiondont. 

Copies of this decision shall be served on the parties. 


MISCELliANBOUS DISCU'I.INAUY DECIHIONS 

In re: Greenville Livestock, Ino., and W- Bryan IlAiiOErr. P&S 
Docket No. 6656. Decided March 17, 1986. 

John A. Campbell, Adminialrnlivo Law JikIro. 

Ben Bruner, for complainant. 

lAJtiis R Roy, Jr., Brack & Foy, Tronlon, Norti) Ciiroliiiii, for loapoiidont. 

SUPPLEMENTAL OUDKU 

On March 3, 1986, an order was issued in the abovo-captiono 
matter, which, inter alia, suspended reapondouta as a registrar 
under the Act for seven (7) days and thereafter until rospondoni 
demonstrated that the shortage in their Custodial Account fc 
Shippers’ Proceeds has been eliminated. 

Respondents have now demonstrated that the shortage in their 
Custodial Account for Shippers’ Proceeds has beon eliminated. Ac- 
cordingly, 
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IT IS HEREBY ORDERED that the suspension provision of Ui 
order issued March 3, 1986, is terminated. The order siinll renuiii 
in full force and effect in all other respects. 


In re: Robert E, Stafford and Charles R. Stafford. P&S Dochc 
No. 6381. Decided March 27, 1986. 

Peier Train, for comptainant 
O. J, Taylor, for respondents 

Decision by Donald A. Campbelly Judicial Officer, 

ORDER VACATING STAY AND SETTING EFFECTIVE DATE OF SUSPENSION 

Judicial review of the order dated December 3, 1984, issiu-d in 
the above-captioned case has been completed. Therefore tfio fitaj 
order of January 3, 1985 and the amended stay order of Jnnunry 
14, 1985, are hereby vacated. The suspension provision of Dm order 
lated December 3, 1984, shall become effective on Iho Ibth Day 
fter service of this order on respondents. 


In re: Blackfoot Livestock Commission Co. P&S Docket No. (1107. 
Decided April 4, 1986. 

Donald Campbell, Judicial Officer 
Peter Tram, for complainant. 

Robert M. Cook, for respondent. 


STAY ORDER 

The suspension provisions of the order previously issued in this 

proceeding are hereby stayed pending the outcome of procoediiiKd 
or judicial review. 

The cease and desist provisions shall remain in effect. 
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[ pEE Sorrels P&S Docket No, 6590. Decided April 


administrative Law Judge. 

.oiTiplainant 
y se. 

SUPPLI5MENTAL OllDER 

24, 1986, an order was issued in the above-captioned 
inter alia, suspended respondent as a registrant 
until such time as he fully complies with the bond- 
its of the Act and the regulations. This order was 
s pendent on March 6, 1986, and became effective on 
Respondent is now in compliance with the bonding 
A.ccordingly, 

BY ORDERED that the suspension provision of the 
February 24, 1986, is terminated. The order shall 
force and effect in all other respects. 


itisTN Cattle Co. P&S Docket No. 6580. Decided April 


Administrative Law Judge, 
for complainant 

'"O se 


SUPPLEMENTAL ORDER 

24, 1986, an order was issued in the above-captioned 
i, inter alia, suspended respondent as a registrant 
until such time as it complied fully with the bonding 
under the Act and the regulations. 

is now in compliance with such bonding require 

itigly. 

SBY ORDERED that the suspension provision of tl 
E'ebruary 24, 1986, is terminated. The order sha 
force and effect in all other respects. 
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In re: Richard D. Baumert. P&S Docket No. 6586. Decided April 
17, 1986. 

Dorothea A. Bakei, Administrative Law Judge. 

Andrew Stanton, for complainant 
Isaac J Tressler, for respondent 

SUPPLEMENTAL ORDER 

On December 19, 1985, an order was issued in the above-cap- 
tioned matter, which, inter alia, suspended respondent as a regis- 
trant under the Act until such time as he complies fully with the 
bonding requirements under the Act and the regulations. 

Respondent is now in compliance with such bonding require- 
ments. Accordingly, 

IT IS HEREBY ORDERED that the suspension provision of tlie 
order issued December 19, 1985, is terminated. The order shall 
remain in full force and effect in all other respects. 


In re: Tom Demry and Charles Demry d/b/a Centerville Sai-e 
Co. P&S Docket No. 6685. Decided April 26, 1986, 

Dorothea A Baker, Administrative Law Judge. 

Ben Bruner, for complainant. 

Richard Schlegel II, Ottumwa, Iowa, for respondent. 

ORDER OF DISMISSAL AS TO RESPONDENT (RIAIILES DEMRY 

By reason of Complainant’s Motion therefor, filed April 23, 1986, 
and for good cause shown, Respondent Charles Demry is dismissed 
as a party from this action. 

Copies hereof shall be served upon the parties. 
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DISCIPLINARY DECISIONS 

In re: George Howard d/b/a/ The Produce Co. PACA Docket No. 
2-7060. Decided March 4, 1986, 

John A. Campbell, Administrative Law Judge. 

Andnew S<a/i/ou, foi complainant, 

For respondent, pro se. 


DECISION AND ORDER (CONSENT) 

PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.; 
hereinafter referred to as the "Act”), instituted by a Complaint 
filed on January 17, 1986, by the Director, Fruit and Vegetable Di- 
vision, Agricultural Marketing Service, United States Department 
of Agriculture, 

The Complaint alleges that during the period January 1985 
through June 1986, Respondent failed to make full payment 
promptly to 19 sellers of the agreed purchase prices, or balances 
thereof, in the total amount of $206,562.07 for 63 lots of perishable 
agricultural commodities, which it purchased, received and accept- 
ed in interstate commerce. A copy of the Complaint was served 
upon Respondent. Respondent filed an Answer admitting the mate- 
rial allegations of the Complaint. The Respondent and Complain- 
ant have now agreed to the entry of a Decision and Order as set 
forth herein. Therefore, pursuant to Section 1.138 of the Rules of 
Practice (7 CFR 1.138), the following Decision and Order is issued 
without further procedure or hearing. 

FINDINGS OF PACT 

1. George Howard, d/b/a The Produce Co,, (hereinafter "Re- 
spondent”), is an individual whose mailing address is 11th State 
Farmers Market, Chattanooga, Tennessee 37402. 

2. Pursuant to the licensing provisions of the Act, license number 
850544 was issued to Respondent on January 24, 1986. This license 
is next subject to renewal on or before January 24, 1986, 

3. The Seci’etary has jurisdiction over Respondent and the sub- 
ject matter involved herein. 

4. As set forth more fully in paragraph 5 of the Complaint, 
during the period January 1985 through June 1985, Respondent 
failed to make full payment promptly to 19 sellers of the agreed 
purchase prices, or balances thereof, in the total amount of 
$206,662.07 for 63 lots of perishable agricultural commodities pur- 
chased, received and accepted in interstate commerce. 
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CONCLUSIONS 

Respondent has committed willful, flagrant and rejHS'ited 
tions of Section 2 of the PACA (7 U.S.C. 499b), by failing tf-- r; 
full payment promptly with respect to the transactions set U 
Finding of Fact No. 4 above, for which the Order below is \ - 

ORDER 

Respondent's license is revoked. 

This order shall become effective March 17, 1980. 

Copies hereof shall be served upon the parties. 


In re: H, B. Produce, Inc. PACA Docket No. 2-70H1. . 

March 14, 1986. 

Dorothea A, Bakery Administrative Law Judge. 

Edward Silversteiny for complainant. 

'^'or respondent, pro se. 


DECISION AND ORDER (CONSENT) 

PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Perishable Apr.. , 
tural Commodities Act, 1930, as amended (7 U.S.C. 49!)a i t 
hereinafter referred to as the "Act”), instituted by a Cornp’ • - ’ 
filed on February 6, 1986, by the Director, Fruit and Vegetabl .• } - 
vision, Agricultural Marketing Service, United States Depart n 
of Agriculture. 

The Complaint alleges that during the period December I' *, 
through March 1985, Respondent failed to make full pavir..;- 
promptly to 15 sellers of the agreed purchase prices, or balai ■' 
thereof, in the total amount of $120,060.60 for 363 lots of perLsh.i^ ■ 
agricultural commodities, which it purchased, received and au t * 
ed in interstate and foreign commerce. A copy of the Conipi.i ' 
was served upon Respondent. Respondent filed an Answer adr. " 
ting the material allegations of the Complaint. The Respond- ,■ ' 
and Complainant have now agreed to the entry of a Decision o'* :: 
Order as set forth herein. Therefore, pursuant to Section 1 I:*'* 
Rules of Practice (7 CFR 1.138), the following Decision a'l 
Order is issued without further procedure or hearing. 
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FINDINGS OF PACT 

1. H. B. Produce, Inc., (hereinafter "Respondent”) is a Massachu- 
setts corporation whose mailing address is 17 Norrback Avenue, 
Worcester, Massachusetts 01606. 

2. Respondent is not and has never been licensed under the 
PACA. Respondent, however, carried on the business of a commis- 
sion merchant, dealer or broker as defined in Section 1 of the 
PjVCA (7 U.S.C. 499a), and was, therefore, subject to the licensing 
provisions of the PACA. 

3. The Secretary has jurisdiction over Respondent and the sub- 
ject matter involved herein. 

4. As set forth more fully in paragraph 5 of the Complaint, 
during the period December 1984 through March 1985, Respondent 
failed to make full payment promptly to 15 sellers of the agreed 
purchase prices, or balances thereof, in the total amount of 
$120,060.60 for 363 lots of perishable agricultural commodities pur- 
chased, received and accepted in interstate and foreign commerce. 

CONCLUSIONS 

Respondent has committed willful, flagrant and repeated viola- 
tions of Section 2 of the PACA (7 U.S.C. 499b), by failing to make 
full payment promptly with respect to the transactions set forth in 
Finding of Fact No. 4 above, for which the Order is issued. 

ORDER 

A finding is made that Respondent has committed wilful, fla- 
grant and repeated violations of Section 2 of the Act (7 U.S.C. 
499b), and the facts and circumstances set forth above, shall be 
published. 

This order shall become effective March 24, 1986. 

Copies hereof shall be served upon the parties. 
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In re: J.P. Daniel Produce, Inc. PACA Docket No. 2-696.S. Decided 
February 3, 1986. 

Dorothea A. Baker, Administrative Law Judge 
Edward Silverstein, for complainant 
For respondent, pro se. 


DECISION AND OUDEU 
PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499n cl ser/.) 
hereinafter referred to as the “Act”, instituted by a complaint filed 
on September 23, 1985, by the Acting Director, Fruit and Vegetable 
Division, Agricultural Marketing Service, United States Depart- 
ment of Agi'iculture. It is alleged in the complaint that during the 
period November 1984 through March 1986, respondent purchased, 
received and accepted, in interstate and foreign commerce, from 21 
sellers, 32 lots of fruits and vegetables, all being perishable agricul- 
tural commodities, but failed to make full payment promptly of the 
agreed purchase prices or balances thereof in the total amount of 
$203,514.55. 

A copy of the complaint was served upon respondent which com- 
plaint has not been answered. The time for filing an answer having 
run, and upon the motion of the complainant for the issuance of n 
default order, the following Decision and Order is issued without 
further investigation or hearing pursuant to section 1.1 11 9 of the 
Rules of Practice (7 CFR 1.139). 

FINDINGS OF FACT 

1. Respondent, J. P. Daniel Produce, Inc., is a corporation, wliose 
address is 356-357 Hunts Point Terminal Market, Bronx, New 
York 10474. 

2. Pursuant to the licensing provisions of the Act, license nuniher 
821824 was issued to respondent on September 7, 1982, was re- 
newed annually, presently is in effect, and was next subject to re- 
newal on or before September 7, 1985. 

3. As more fully set forth in paragraph 5 of the com})lainl, 
during the period November 1984 through March 1986 respondent 
purchased, received and accepted in interstate and foreign com- 
merce, from 21 sellers, 32 lots of fruits and vegetables, all being 
perishable agricultural commodities, but failed to make full pay- 
ment promptly of the agreed purchase prices, or balances thereof, 
m the total amount of $203,514.55. 
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CONCLUSIONS 

Respondent’s failure to make full payment promptly with respect 
to the 32 transactions set forth in Finding of Fact No. 3, above, con- 
ititutes willful, repeated and flagrant violations of Section 2 of the 
Act (7 U.S.C. 400b), for which the Order below is issued. 

ORDER 

Respondent’s license is revoked. 

This Order shall take effect on the eleventh day after this Deci- 
sion becomes final. 

Pursuant to the Rules of Practice governing procedures under 
the Act, this Decision will become final without further proceed- 
ings thirty-five days after service hereof, unless appealed to the 
Secretai'y by a party to the proceeding within thirty days after 
service as provided in sections 1.139 and 1.146 of the Rules of Prac- 
tice (7 CFR 1.189 and 1.145). 

Copies hereof shall be served upon the parties. 

[The Decision and Order became final on March 26, 1986. Ed.] 


In re: Walter. Gailey & Sons, Inc. PACA Docket No. 2-6876. De- 
cided April 8, 1986. 

FnUiirc to pay promptly for multiple produce transactions— License revoked 
The Judicial Officer affirmed Judge Palmer’s order revoking respondent's license 
for failure to pay promptly for about $lVi million of produce. The Bankruptcy Code 
docs not bar the bringing of an administrative disciplinary action. There is no appli- 
cablo statute of limitations. The argument that creditors will suffer if respondents 
license is revoked is routinely rejected in PACA cases. 

E<{ivaid Silverstein, for complainant, 

Stephen A. Markus, for respondent. 

Decision by Donald A. Campbell, Judicial Officer. 

DECISION AND ORDER 

This is a disciplinary proceeding under the Perish^e Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. § 499a ef se?.) 
in which Administrative Law Judge Victor W. Palmer { ) i < 

an initial Decision and Order on January 23, 1986, revoking n 
apondent’s license for failure to pay promptly 67 sellers and on 


• See generally Campbell, "The Perishable Agricultural 
tory Program,” in 1 Davidson, Agricultural Law, ch. 4 Aug’, 

and Becker and Whitten, ^'Perishable Agricultural Commodities Act, 

Agricultural Law, ch* 72 (1980). 
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consignor almost $1 Vz million for 320 lots of produce from October 
1984 through March 1985. Much (or, more likely, most) of that 
amount remains unpaid to this date. 

On March 3, 1986, respondent appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s 
cases subject to 5 U.S.C. §§ 556 and 557 has been delegated (7 CFR 
§ 2.35),** On March 28, 1986, the case was referred to the Judicial 
Officer for decision. 

Oral argument before the Judicial Officer, which is disci'etionary 
(7 CFR § 1.145(d)), was requested by respondent, but is denied inas- 
much as the issues are not novel or difficult, the case has been 
thoroughly briefed, and oral argument would seem to serve no 
useful purpose. 

Based upon a careful consideration of the entire record, the ini- 
tial Decision and Order is adopted as the final Decision and Order 
in this case (with a few trivial changes), except that the effeclive 
date of the order is changed in view of the appeal. Additional con- 
lusions by the Judicial Officer follow the ALJ’s conclusions. 

ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1980, as amended (7 U.S.C. 499a et seq.), 
hereinafter referred to as the “Act", instituted by a complaint filed 
on July 8, 1985, by the Acting Director, Fruit and Vegetable Divi- 
sion, Agricultural Marketing Service, United States Department of 
Agriculture. It is alleged in the complaint that during the porioti 
January through March 1985, respondent received and accepted 17 
lots of vegetables, all being perishable agricultural commodities, on 
consignment, in interstate commerce, from one shipper, but failed 
to make full payment promptly of the net proceeds to that shipper 
in the total amount of $58,677.74. Further, it is alleged that during 
the period October 1984 through March 1985, respondent pur- 
jhased, received, and accepted, in interstate and foreign commerce, 
rom 57 sellers, 303 lots of fruits and vegetables, all being porisli- 
ible agricultural commodities, but failed to make full payment 


*• The position of Judicial Ofllcer was established pui'suant to the Act of April 4, 
1940 (7 U.S.C. §§ 460c-450g), and Reorganization Plan No. 2 of 1963, 18 Fed, Hcg 
3219 (1953), reprinted in 6 U.S.C. app. at 1068 (1982). The Department’s proscnl Jodi 
dal (Officer was appointed in January 1971, having been involved with the Depart- 
ment’s regulatory programs since 1940 (including 8 years' trial litigation; 10 years’ 
appellate litigation relating to appeals from the decisions of the prior Judicial OSl- 
cer; and 8 years as administrator of the Packers and Stockyards Act regulatory pro- 
gram). 
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promptly of the agreed purchase prices or balances thereof in the 
total amount of $1,404,570.70. 

A copy of the complaint was served upon respondent, which filed 
an answer thereto in which it generally denied the material allega- 
tions in the complaint, admitted the allegations in the complaint 
regarding its bankruptcy filing, and stated several affirmative de- 
fenses. Complainant now has filed a motion for a decision generally 
based on respondent's admission in its bankruptcy proceedings.*^ 
Based upon these admissions, the precedent which this forum is 
bound to follow ^ requires that complainant’s motion be granted.® 
Therefore, upon the motion of the complainant for the issuance of 
a default order, the following Decision and Order is issued without 
further investigation, or hearing pursuant to section 1.139 of the 
Rules of Practice (7 CFR 1.139). 

FINDINGS OF FACT 

1. Respondent, Walter Gailey & Sons, Inc,, is a corporatior 
whoso address is 4400 Woodland Avenue, Cleveland, Ohio 44104. 

2. Pursuant to the licensing provisions of the Act, license numbe 
206076 was issued to respondent on October 2, 1964, was reneweo 
annually, presently is in effect, and is next subject to renewal on or 
before October 2, 1986.^ 

3. As more fully set forth in paragraph 5 of the complaint, 
during the period January through March 1986, respondent re- 
ceived and accepted, on consignment, in interstate commerce, 17 
lota of vegetables, all being perishable agricultural commodities, 
but failed to make full payment promptly to one consignor of the 


* Officinl nolice is token of the pleadings filed by respondent in this proceeding 
dcsigiintcd ns Cose No. B 85-39!), U.S. Bktcy. Ct., N.D. Ohio. 

‘See Faua & Company. Inc., 43 Agric Dec (PACA Docket No. 2-6547. De- 

conbor 4, 1984) (Ruling on Certified Question). 

“ In offinnativo defense, respondent claims that the complaint “fails to state a 

claim • ’ * upon which relief can be granted”; however such an assertion is wholly 

without merit, See 7 U.S.C. § 499h Respondent also claims that the provisions of the 
Bankruptcy Code bar the bringing of this action. Such an assertion also is without 
merit. In re Fnish Approach. Inc., 49 B.R 494 (Bkitcy N.C. Tex 1985) Further, re- 
spondent’s allegation that this action is barred by the ‘ applicable statute of Iimi a 
tioiia” lias no legal merit. Meluin Beene Pmduce v. Agncultmal Marketing Serv., 7^8 
F,2d 347 (6lh Cir, 1984). In addition, respondent claims that the shippers are haired 
from aseerting any cloim against it. Although stated as an affirmative defense such 
a claim is irrolevanl since the complainant is an official f //*® ^ 

gross has assigned the duly to administer the Act. ^ ^ ^ 

oiit’B last claim, that it should be allowed to reorganize under the 
is not a defense to an action for failure to make prompt payment under the Act. 
Finer Foods Sales Co. v. Block. 708 F.2d 774 (D.C. Cir. 1984). 

Official notice la taken of respondent’s 1985 license renewal, 
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net proceeds received from the sale thereof in the total amount of 
$58,677.74. 

4. As more fully set forth in paragraph 6 of the complaint^ 
during the period October 1984 through March 1985 respondent 
purchased, received, and accepted in interstate and foreign com- 
merce, from 57 sellers, 303 lots of fruits and vegetables, all being 
perishable agricultural commodities, but failed to make full pay* 
ment promptly of the agreed purchase prices, or balances thereof, 
in the total amount of $1,404,570.70. 

CONCLUSIONS 

Respondent's failure to make full payment promptly with respect 
to the 320 transactions set forth in Findings of Fact Nos. I! imd i 
above constitutes willful, repeated and flagrant violations of Sec- 
tion 2 of the Act (7 U.S.C. 499b), for which the Order below is 
issued. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OKPICER 

This case is identical, in all material respects, to In re B. (I Sales 

^ 0 ., 44 Agric Dec. (Oct. 9, 1985), a copy of which is attached as 

in appendix to this decision. The contentions argued by respondent 
n appeal are also rejected for the reasons set forth in Coni|)hnn- 
int's Reply to Respondent's Appeal. The argument that creditors 
vill suffer if respondent’s license is revoked was rejected in In re 

Gilardi Truck & Tt'ansportation, //m., 43 Agric. Dec. (Jan. 27, 

1984), as follows (slip op, at 32-33): 

Respondent argues that it would be detrimental to its 
creditors if it were forced to discontinue business. Such ar- 
guments are frequently made and routinely rejected. Kvon 
where creditors of a respondent personally appear to urge 
the Department to permit the violator to continue in busi- 
ness, so that the violator will be able to make additional 
payments to the creditors, the Secretary routinely rejects 
such pleas for leniency made by creditors since the Secre- 
tary must consider the broader public interest, involving 
thousands of suppliers and licensees throughout the coun- 
try. 2 i If lenient sanctions were imposed in the case of seri- 
ous and flagrant violations of the Act for the benefit of a 
few of respondent's creditors, the sanctions would not have 
a strong deterrent effect and, therefore, such a policy 
would be contrary to the public interest. 

Similarly, under all of the regulatory programs adminis- 
tered by the Department, any hardship to the respondent's 
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community, customers or employees which might result 
from a disciplinary order is given no weight in determin- 
ing the sanction, in order to protect the broader public in- 
terest, which is best served by imposing severe sanctions 
for serious or repeated violations, to serve as an effective 
deterrent to future violations. 

= t'c Oliverio, Jackson, Ohverio, Inc, 42 Agric. Dec. [1161, 1170-72 
(1983)}; In re Bananas, Inc., 42 Agnc Dec. 426, 426-27 (older denying inter- 
vention), final decision, 42 Agric. Dec. [588, 606 (1983)], In re Melvin Beene 
Produce Ca, 41 Agric Dec 2422, 2441-42 (1982), [aff’d, 728 F.2d 347 (6th 
Cir. 1984)]; In re VPC, Inc , 41 Agric. Dec 734, 746 n.6 (1982); In re Catan- 
zmo, 35 Agric. Dec 2(), 34-35 (1976), affd, No 76-1613 (9th Cir. Mar. 9, 
1077), printed in 36 Agric Dec. 467. 

In re Powell, 41 Agric. Dec 1354, 1365 (1982); In re Hatcher, 41 Agric. 

Dec 6G2, 670-71 (1982), In re Gus Z. Lancastei Stock Yards, Inc., 38 Agric. 
Dec. 824, 825 (1979); In re Sol Salins, Inc,, 37 Agric. Dec 1699, 1737-38 
(1978); In re Arab Stock Yaul, Inc , 37 Agric. Dec. 293, 302, 311, aff'd mem,, 

582 P.2cl 30 (6th Cir. 1978); In re Cordele Livestock Co., 36 Agric. Dec 1114, 
1128-29, 1136 (1977), affd mem, 575 F.2d 879 (5th Cir. 1978); In re Red 
River Livestock Auction, Inc,, 36 Agric. Dec. 980, 989-90 (1077); In re Live- 
stock Marketers, Inc,, 35 Agric. Dec 1652, 1662 (1976), affd per cunam, 558 
F.2d 748 (5th Cir, 1977), cert, denied, 435 U S. 968 (1978); In re Overland 
Siochyatds, Inc,, 34 Agric. Dec. 1808, 1851-52 (1975); and see In re LR. 
Morris Pivduce Exclu, Inc,, 37 Agric. Dec. 1112, 1120-21 (1978); In re 
Armour & Co,, 37 Agric. Dec. 109, 112 (1978). 

For the foregoing reasons, the following order should be issued. 

ORDER 

Respondent's license is revoked. 

The facts and circumstances set forth above should be published- 

This order shall become effective on the 30th day after service on 
respondent. 


APPENDIX 

In re: B, G. Sa/es Co., 44 Agric. Dec (Oct 9, 1985). 
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REPARATION DECISIONS 

P, Tavilla Co. Miami Inc., v. Sanco Distributors, Inc., n/l/n 
Sandy’s Market Basket. PACA Docket No. 2-0756. Decided 
March 7, 1986. 

Unsworn answer given no considerntion ns evidence — DccisicitK 

Respondent liable for the contract price alleged in the complaint, as its clniins ^li.kt 
the price was a lesser figure and that it made cash payments in its unswoi n 
only^ which is not given any evidentiary consideration. 

Andrew Stanton, Presiding Officei. 

Richard L Katz, Coral Gables, Florida, for complainant. 

Pro se, for respondent 

Decision by Donald A, Campbell, Judicial Officer, 

DECISION AND ORDER 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable AgriculUir- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a at mi.). A 
timely complaint was filed in which complainant seeks a reimru- 
tion award against respondent in the amount of $6,840.00 in con- 
nection with the sale and shipment of five loads of mixed ])ro(luiu 
to respondent in interstate commerce. 

A copy of the report of investigation prepared by the DepniTinent 
was served upon each of the parties. A copy of the formal cotu- 
plaint was served upon respondent, which filed an answer Ihcroto, 
admitting liability for $3,721.75, but denying liability for the re- 
mainder. 

Since the amount claimed as damages does not exceed $15,000, 
the shortened procedure provided in section 47.20 of the Rules of 
I^actice (7 CPR § 47.20) is applicable. Pursuant to such procedure, 
the report of investigation is considered part of the evidence, as is 
t e verified complaint. The answer, since it is not verified, is not 
considered part of the evidence. The parties were given an opportu- 
nity to submit additional evidence in the form of verified state- 
ments and to file briefs, but elected not to do so. 


ruiull-lUiS in' li’AU re 


1. Complainant, P Tavilla Co. Miami Inc., is a corporation whoso 
address is 1243 N. W. 21st Street, Miami, Florida. 

2 Respondent, Sanco Distributors, Inc., a/t/a Sandy’s Market 
Basket, is a corporation whose address is 2840 North State Rond 7, 

^ At the times of the transactions involved 
herein, respondent was licensed under the Act, 
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3. On approximately July 16, 19, 21, and 23, and August 11 and 
1?, 1984, complainant sold to respondent a total of six loads of 
mixed produce for a total contract price of $6,840.00, f.o.b. The 
produce was shipped to respondent, which received and accepted it. 

4. Respondent has since paid complainant $1,000.00 for the six 
loads of produce, leaving $5,840.00 due and owing. A formal com- 
plaint was filed on January 29, 1985, which was within nine 
months from when the causes of action herein accrued. 

5. Respondent filed an answer on March 5, 1985, in which it ad- 
mitted liability for $3,721.75 in connection with the subject matter 
of the complaint. Accordingly, an Order Requiring Payment of Un- 
disputed Amount was issued on April 29, 1985, ordering respondent 
to pay to complainant the admitted amount owing of $3,721.75. 

PRELIMINARY STATEMENT 

III respondents unsworn answer, it claims that it originally owed 
complainant $5,721,75 for the six loads of produce it admittedly 
purchased, received, and accepted, but contends that it made $1,000 
cash payments on January 19 and February 22, 1985, thereby re- 
ducing its liability to $3,721.75, which it admits owing complainant. 
As a result of respondents admission of liability, an Order Requir- 
ing Payment of Undisputed Amount was issued on April 29, 198E 
awarding reparation to complainant in the amount of $3,721.76 

Complainant alleges in its sworn complaint that the contrac 
prices on the six lots of produce totaled $6,840.00, and claims tha 
respondent has only paid $1,000.00, leaving $5,840.00 still owing 
Complainant has provided invoices and statements to respondeni 
which support its claim. Respondent's contentions that it original^ 
owed $6,721.76 but has made two recent cash payments of $1,000.00 
are contained in an unsworn answer and, therefore, are not worthy 
of evidentiary consideration. As respondent did not make any fur- 
ther submissions in this proceeding, we must conclude that the 
sworn allegations of the complaint and the supporting documenta- 
tion are sufficient to establish respondent's liability for the amount 
claimed. Therefore, respondent is liable for $5,840.00 less the 
$3,721.76 already awarded, or $2,118.25. Respondent's failure to pay 
complainant this sum is a violation of section 2 of the Act, for 
which reparation should be awarded, with interest, 

ORDER 

Within SO days from the date of this order, respondent shall pay 
to complainant, as reparation, $2,118.25, with interest thereon at 
the rate of 13% per annum from September 1, 1984, until paid. 
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Copies of this order shall be served upon the parties. 


S. Stamoules, Inc., a/t/a Stamoules Produce Co., d. Sol Sai.ins, 
Inc. PACA Docket No. 2-6795. Decided March 7, 198(5. 

Change in contract terms— Bi each of warranty — Accord and satisfaction— 

Decision. 

Evidence in the record fails to support respondent's claims that com phi Inant grant- 
ed an allowance, the produce was in breach of warranty, and an accord and wdihfuc- 
tion occuiied Therefore, lespondent is liable for the full contract pidco of Ihe 
produce it admittedly accepted. 

Andrew Stanton, Presiding Officei 

Thomas R, Olweri, Newpoit Beach, California, for complainant. 

Robert Silberberg, McLean, Virginia, for respondent. 

Decision by Donald A, Campbell, Judicial Officer, 

DECISION AND ORDER 
PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricultiir' 

I Commodities Act, 1930, as amended (7 U.S.C. 499a cl setfj A 
imely complaint was filed in which complainant seeks a ropara- 
ion award against respondent in the amount of $1,008.00 in con- 
lection with the sale and shipment to respondent of a irucklot of 
cantaloupes in interstate commerce, 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto* 
denying liability. 

Since the amount claimed as damages does not exceed $15,000.00, 
■he shortened procedure provided in section 47,20 of the Rules of 
Practice (7 CFR §47.20) is applicable. Pursuant to such procedure, 
le report of investigation is considered part of the evidence, as is 
\e verified complaint and answer. The parties were given an ojh 
irt unity to submit additional evidence in the form of verified 
atements and to file briefs. Complainant submitted an opening 
vatement, respondent submitted an answering statement, and 
omplainant submitted a statement in reply. Complainant also 
filed a brief, 

FINDINGS OF FACT 

^ 1. Complainant, S. Stamoules, Inc., a/t/a Stamoules Produce Co., 
IS a corporation whose address is P.O. Box 56, Mendota, Califoniin. 
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2. Respondent, Sol Salins, Inc., is a corporation whose address is 
1325 Fifth Street, N.E., Washington, D, C. At the time of the trans- 
action involved herein, respondent was licensed under the Act. 

3. On approximately July 9, 1984, complainant sold and shipped 
in interstate commerce to respondent 1,008 cartons of S & S Brand 
size 18 cantaloupes at $5.00 per carton, plus $.70 per carton pre- 
cooling, $.10 per carton palletization, $.15 per carton for brokerage 
fees and $22.60 for a temperature recorder, for a total f.o.b. con- 
tract price of $6,020.10. George DePaoli Distributing Company, Sa- 
linas, California, acted as the broker in this transaction, and both 
parties communicated exclusively through its president, George De- 
Paoli. 

4. After the cantaloupes arrived, respondent complained to Mr. 
DePaoli about the size of the melons, and requested an allowance. 
Mr. DePaoli contacted complainant’s salesman, Rick Evans, who 
indicated that an allowance would be considered if respondent 
would provide an inspection report showing that the cantaloupes 
did not comply with the contract terms regarding their size. Re- 
spondent never provided the inspection report. 

5. In August 1984, respondent sent complainant a check for 
$5,012.10 as payment for the load of cantaloupes. Nothing written 
on the check indicated that it was being offered as full payment. 
Complainant accepted and deposited the check. Respondent has not 
made any additional payments on this transaction. 

6. A formal complaint was filed on March 1, 1985, which was 
within nine months from when the cause of action herein accrued. 

CONCLUSIONS 

Respondent does not deny purchasing, receiving and accepting 
the cantaloupes, but claims that after the cantaloupes arrived, 
complainant agreed to a $1.00 per crate allowance because the fruit 
was too small. Complainant denies having agreed to an allowance 
and has submitted the sworn statement of its salesman, Rick 
Evans, who states that he made clear to the broker that complain- 
ant would have to receive an inspection report showing that there 
was a problem with the size of the cantaloupes before any allow- 
ance could be considered. Respondent, as the party alleging that 
the contract terms were changed, has the burden of proving such a 
change by a preponderance of the evidence. American Banana Co,, 
V, Marvin Gray, 41 Agric. Dec, 539 (1982). 

The report of investigation contains a February 19, 1985, letter to 
the Department from the broker’s president, George DePaoli, who 
states that after hearing from respondent about the size problems, 
”I called Rick and reported this to him, I told him I would get an 
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inspection, my complaint was sizing never mentioning the condi- 
tion. Several weeks later, Rick and I agreed on a $1.00 allowance, 
providing he had a federal inspection showing the sizing was 
small.” Complainant’s Mr. Evans claims an inspection report was 
never provided, and an allowance, therefore, was not warranted. 
The record in this proceeding does not contain any inspection re- 
ports. However, it is apparently respondent’s position that the 
$1.00 per carton allowance was granted with no contingencies, and 
respondent has offered a sworn statement from Mr. DePaoli dated 
July 8, 1986, who asserts that in “late July 1984 Rick authorized 
this deduction.” This statement does not specifically refute Mr. De- 
Paoli’s earlier statement that the allowance was contingent on re- 
spondent providing complainant with the inspection report. In ad- 
dition, the February 9, 1985, statement is closer in time to the date 
of the alleged conversation than the statement of July 8, 1986. Fur- 
ther, Mr, DePaoli’s February 9, 1985, statement sets forth the same 
facts as those expressed by complainant’s Mr. Evans, the other 
party to the alleged conversation. Therefore, we believe the Febru- 
ary 9, 1985, statement to be more credible, and conclude that re- 
spondent has failed to sustain its burden of proving that the allow- 
ance was granted. 

Having accepted the load of cantaloupes, respondent became 
liable for the contract price, less damages resulting from any 
breach of warranty. Respondent has the burden of proving the 
breach and damages by a preponderance of the evidence. Farm 
Market Service Inc. v. Albertson’s, Inc., 42 Agric. Dec. 429 (1988). As 
previously mentioned, respondent never submitted an inspection 
report showing that the cantaloupes were in breach of warranty. 
Since the record is devoid of any credible evidence of the existence 
of a breach of warranty by complainant, we conclude that rea])ond- 
ent has failed to sustain its burden of proof in this regard, anti is 
liable for the entire contract price of $6,020.10, less the $6,012.10 it 
has already paid. 

Respondent contends that complainant’s acceptance of its 
$5,012.10 check constituted an accord and satisfaction, thereby re- 
lieving respondent from any further liability. This contention is 
without merit, as an examination of the check shows that it did not 
ontain any notation that it was offered in full settlement of the 
ransaction for which it was given in payment. Dennis Produce 
•dales, Inc. v. Caruso-Ciresi, Inc., 42 Agric. Dec. 178 (1983), 

Respondent is liable for the difference between the contract price 
of $6,020.10 minus the $6,012,10 paid to complainant, or $1,008.00, 
and its failure to pay this sum to complainant is a violation of sec- 
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tion 2 of the Act, for which reparation should be awarded, with in- 
terest. 


ORDER 

Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $1,008.00, with interest thereon at 
the rate of 13% per annum from August 1, 1984, until paid. 

Copies of this order shall be served upon the parties. 


Dew-Gro Inc., d/b/a Central West Produce a Mings Import, 
Inc. PACA Docket No. 2-6814, Decided March 7, 1986. 


Wrongful rejection— Mitigation of Damages 
Where only evidence concerning quality of sugar peas shipped was respondent’s ad- 
rnission that U.S.D A. inspection graded them '"A", complainant has met its burden 
of shipping goods in suitable shipping condition Complainant gave notice that it 
Was moving the goods to a wholesaler after receiver refused to pay. Even though the 
goods were ultimately dumped, complainant is entitled to receive full contract price 
because respondent failed to show that the complainant acted improperly in its ef- 
forts to mitigate its damages by finding an alternative outlet, 

Peier V. Train, Presiding Officer. 

Thomas H, Oliveri, Newport Beach, California, for complainant 
Daniel R Lenzo, Boston, Massachusetts, for respondent. 

Decision by Donald A, Campbell, Judicial Officer, 

DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. §499a 
hereinafter referred to as the Act. A timely complaint was filed m 
which complainant seeks a reparation award against respondent iti 
the amount of $2,737.80 in connection with the sale of sugar peas 


in interstate commerce. , 

A copy of the formal complaint and a copy of the epai men s 
report of investigation was served upon respondent, copy o e 
report of investigation was served upon complainant. 

Respondent failed to file a timely answer. However, prior to th€ 
issuance of a default order, respondent filed a motion o 
proceeding after default and allow the filing ^ ^ 

motion was granted on May 6. 1986* and iMpon en ® were 

accepted. Reapondent'e answer denied that the gocds received weie 
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as contracted for and asserted that they were, therefore, pro|ieily 
rejected. 

Since the amount claimed in damages does not exceed 
the shortened procedure provided for in section 47.20 of the Hules 
of Practice (7 CFR § 47.20) applies. Pursuant to such procedure*, the 
parties were given an opportunity to submit additional ovi(l<‘nc'e i n 
the form of verified statements. Complainant filed nn opening 
statement in the form of an additional affidavit. ResiJondenl did 
not file an answering statement. Complainant also filed a brief. 

FINDINGS OF FACT 

1. Dew-Gro, Inc., doing business as Central West Produce, hori'in- 
after referred to as complainant, is a corporation whose i)osl ofticc 
address is 1284 West Main Street, Santa Maria, California OU lol. 

2. Mings Import, Inc., hereinafter referred to as reapondunl, is a 
corporation whose post office address is 85 Essex Street, Utwton, 
Massachusetts 02111. 

3. Both complainant and respondent are, and at the time ihf liii* 
transaction in question herein were, licensed with the Secretary of 
Agriculture to do business under the Act. 

4. On or about May 18, 1984, complainant sold to respondent, in 
the course of interstate commerce, 78 cartons of sugar jieuH at 
$33,25 per cai'ton plus $1.06 per carton for cooling and pallola, and 
freight of $.80 per carton. The total F.O.B. contract price was theu e- 
fore $2,737.80. 

5. The sugar peas were shipped by complainant from Cnlilbruin 
to respondent in Boston, Massachusetts on May 18, 1984. 

6. Upon their arrival in Boston, however, respondent sought to 
reject them claiming they were not in acceptable condition. 

7. Respondent, however, in a letter to the Acting Regional Direc- 
tor, Northeast Region, PACA Branch dated August 27, 1984 and 
contained in the Report of Investigation as Exhibit No. 3, adinittc’d 

tlmt a U.S.D.A. inspector inspected the peas and found them to he 
Grade A”. 

8. In a telegram dated May 21, 1984, complainant informcHl re- 
'■pondent that based upon respondent’s rejection, complainant wns 

oving the peas to Peter Condakes, a local wholesaler, to bo «t)hl 

t* tnG Account of whom concorned. 

9. The peas, were, however, ultimately dumped as having no sat- 

ge value, apparently on June 26, 1984, 

10. Respondent has not paid for these peas. 

11. The formal complaint was filed on October 26, 1984, witJiin 
me months of the accrual of the cause of action herein. 
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CONCLUSIONS 

There is no dispute that the peas were shipped from California 
und received in Boston. The parties differ as to the quality and con- 
dition of the peas on their arrival The record is not clear at what 
point in time respondent notified complainant it was refusing to 
pay for the peas. It» therefore, can not be determined whether the 
vespondent had first accepted the goods. In view of the ultimate 
disposition made herein, however, it is not necessary to reach this 
question. It is sufficient to say that the parties treated respondent's 
actions as a rejection, and that complainant promptly arranged to 
have the peas moved to Peter Condakes for sale on account. 

Respondent's defense to this action is that the peas were not of 
the quality contracted for. However, the only evidence relating to 
the quality of peas upon arrival is respondent's admission that a 
U.S.D.A. inspection resulted in a finding that the peas were “grade 
A". To argue that the inspector was wrong, without more, falls far 
short of establishing that complainant failed to ship goods conform- 
ing to the contract. The date and details of the inspection as the 
only impartial evidence indicates that the peas received were of the 
quality contracted for, we find that complainant met its burden of 
shipping goods in suitable shipping condition. Respondent has 
therefore, wrongfully failed to pay for the peas. 

There is no allegation or evidence that Peter Condakes was 
firm unqualified to dispose of the disputed goods, or that the fir n 
failed to properly do so. Therefore, it is found that complainant 
made reasonable efforts to mitigate its damages, but to no avail. 
The risk of loss after a wrongful rejection falls on the purchaser 
under the factual circumstances existing here, absent a showing 
that the shipper acted improperly in its efforts to find an alterna- 
tive outlet. See, Sid Lipsig & Co, v. Joe Belsen, 34 Agric. Dec. 417, 
422 (1975). 

Complainant is entitled to receive the value of the goods shipped 
which is measured by the contract price of $2,737.80. Respondents 
failure to pay that amount is a violation of section 2 of the Act or 
which reparation should be awarded with interest. 

ORDER 

Respondent Mings Import, Inc,, is hereby ordered to pay com 
plainant Dew-Gro, Inc. the amount of $2,737.80 plus interest at Ic 
percent per annum from June 1, 1984, until paid. 

Copies of this Order shall be served on the parties. 
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Sun World International, Inc., a/t/a Sun World, u. Cokoan & 
Son, Inc, PACA Docket No. 2-6806. Decided March 10, 198G. 

Complainant was the seller— Payment made to the wrong parly— Hiench nf 
ranty— Respondent failed to prove— Price arrival terms in effect— Kaiiuie to de* 
liver— Decision. 

The evidence is clear that complainant was tlie seller of the three loads of bni'^scls 
spiouts. Respondent's payment to the broker foi the fust load did not iclievo it of 
liability to the complainant seller. Respondent failed to prove a broach of warranty 
regarding the second load and is liable for the market price at destiimtioiu in ac- 
cordance with the price arrival terms in effect The evidence shows that Uie DiirJ 
load was not delivered to respondent Respondent liable for only the fiist tsvo londs. 

Andretv Slanton, Presiding Officer 
For complainant, pro se 
For respondent, pro se, 

Deemon by Donald A. Campbell^ Judicial Officer, 

DECISION AND ORDER 
PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agriculture 
a! Commodities Act, 1930, as amended (7 U.S.C. 499a ct sa/,}. A 
timely complaint was filed in which complainant seeks a ropnrn* 
tion award against respondent in the amount of $17,696.25, in con- 
nection with the alleged sale and shipment to respondent of three 
truckloads of brussels sprouts in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was seiwed upon respondent, which filed an answer thereto, 
denying liability. 

Although the amount claimed as damages exceeds $16,000,00, the 
parties waived oral hearing. Therefore, the shortened procedure 
provided in section 47.20 of the Rules of Practice (7 CFR 47,20) is 
applicable. Pursuant to such procedure, the report of investigation 
is considered part of the evidence, as is the verified complaint The 
answer, since it is not verified, it not considered part of the ovi- 
ctence. The parties were given an opportunity to submit additions] 

yidence in the form of verified statements and to file briefs, but 
lected not to do so. 




1. Complainant, Sun World International, Inc. a/t/a Sun World, 
J a corporation whose address P.O. Box 9110, Bakersfield, Califor- 

la. 

ress^ri6T*lfi2^w^^^m ^ ^ corporation whoso nd- 

161-162 N.Y.C. Terminal Market, Bronx, New York. At the 
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times of the transactions involved herein, respondent was licensed 
under the Act. 

3. On approximately March 22, 1984, complainant sold and 
shipped to respondent 300 cartons of brussels sprouts in 25 pound 
cartons, at a price of $8.00 per carton, plus $.65 per carton pre-cool- 
ing, for a total of $2,595.00, f.o.b. The broker in this transaction 
was Go/Western Produce & Commodities Inc., Coachella, Califor- 
nia. Complainant prepared an invoice, number 85-23880, reflecting 
these terms. Respondent received and accepted the sprouts. 

4. On March 23, 1984, the broker pi'epared and sent to the par- 
ties a confirmation of sale and broker’s invoice relating to com- 
plainant’s invoice number 85-23880. The confirmation identified 
complainant as the seller and respondent as the buyer. 

5. Respondent issued a check to the broker on April 26, 1984, for 
$4,418.60, including payment of $1,500.00 for the 300 cartons of 
sprouts which are the subject of complainant’s invoice number 85- 
23880. Respondent has never made any payment to complainant on 
this transaction. 

6. On or about April 5, 1984, complainant sold to respondent 
1,930 cartons of brussels sprouts in 25 pound cartons, at a price o' 
$6.00 per carton, plus $.65 per carton cooling, for a total < 
$13,128,60, f.o.b. Go/ Western Produce & Commodities Inc. ah 
acted as the broker in this transaction. Complainant prepared ai 
invoice, number 70-24058, reflecting the contract terms. 'The price 
terms were eventually changed to price arrival. 

7. On April 16, 1984, respondent received and accepted the 
sprouts pertaining to complainant’s invoice number 70-24058. Ac- 
cording to the April 16, 1984, listings of the Market News Service 
Reports for Bronx, New York, the market price for brussels sprouts 
in 25 pound cartons was $7,00 to $8.00 per carton. 

8. On May 4, 1984, the broker prepared and sent to the parties a 
confirmation of sale relating to complainant’s invoice number 70- 
24068, which indicated thereon that the price terms were “P/A . 

9. On April 19, 1984, complainant loaded 295 cartons of brussels 
sprouts on a Pathfinder truck for shipment to respondent. The 
sprouts were instead shipped to Veg-A-Mix, Castroville, California. 

10. On October 26, 1984, complainant’s Director of Transporta- 
tion, Fred Kendel, stated in a letter to the Department that with 
respect to the 295 cartons of brussels sprouts, “Pathfinder Truck- 
ing, Los Angeles, does not perform transport to the eastern states. I 
have contacted their office to ascertain the exact location of their 
delivery and we should have an answer from them in the very near 
future,” 
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IL On November 8, 1984, Mr. Kendel wrote a letter to Veg-^A- 
Mix concerning the 295 cartons of brussels sprouts set fortli, in 
part, as follows; 

We are tracing the final disposition of product we shipped 
earlier this year. We have discovered your firm was in- 
volved in the distribution of our product and we would ap- 
preciate your assistance in helping us to identify the ulti- 
mate receiver. 

On April 19, 1984, we loaded 295 cartons Sun World label 
brussels sprouts and 785 cartons sprouts (Go/Western- 
packer) into a Pathfinder truck. We understood the prod- 
uct was destined to Corgan and Son in New York City as 
arranged by Diamond Trading, Palm Desert, California, 
but this information was erroneous. Instead, Pathfindei* 
Trucking delivered the product to your facility on April 20, 

1984. Distribution from that point in time is the unknown 
factor and we would ask for your assistance. 

12. Respondent has not paid anything to complainant for the 295 
cartons of sprouts referred to above. 

13. An informal complaint was filed on July 5, 1984, which was 
within nine months from when the alleged causes of action herein 
accrued. A formal complaint was filed on February 19, 1985. 

CONCLUSIONS 

Respondent denies liability for the three loads of brussels sprouts 
at issue. Respondent claims it never made any purchases from com- 
plainant, although it admits having purchased from Go/ Western 
300 cartons of sprouts shipped on March 20, 1984, and 1,930 cartons 
of sprouts which it received on April 16, 1984. Respondent claims 
that it paid Go/Western for the 300 cartons of sprouts, and that it 
lost money on its resales of the 1,930 carton load. 

The evidence is clear that respondent purchased the 300 cartons 
of sprouts from complainant, not from Go/Western, Complainant 
has submitted a confirmation of sale and brokers invoice from Go/ 
Western dated March 23, 1984, which shows clearly that complain- 
ant was the seller, respondent the buyer, and Go/Western the 
broker (Finding of Fact 4). Therefore, respondentia admitted accept- 
ance of the 300 cartons of sprouts renders it liable to complainant, 
the seller, for the entire contract price. Respondent alleges that it 
has paid for the sprouts, and the report of investigation indicates 
that respondent did pay $1,600.00 to Go/Western for 300 cartons of 
sprouts on August 17, 1984. However, since such payment was 
nade after the March 23, 1984, confirmation was issued, respond* 
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fnt, at ths time of the payment, knew or should have known that 
omplainant was the seller. Thus, respondent’s payment to the 
troker had no effect on its liability to complainant for the entire 
f?,595.00 contract price for the 300 cartons of sprouts, 

Regarding the 1,930 cartons of sprouts, respondent's insistence 
lhat it purchased them from Go/Western is contradicted by its own 
submission of Go/Western’s May 4, 1984, confirmation of sale, 
showing complainant as the seller and respondent as the buyer, 
with Go/Western acting as the broker (Finding of Fact 8). As re- 
spondent does not deny accepting these sprouts when they arrived 
at its place of business on April 16, 1984, respondent became liable 
for the f.o.b. contract price therefor, less damages resulting from 
any breach of warranty, which respondent bears the burden of 
proving by a preponderance of the evidence. Farm Market Sermce 
hic. V. Albertson’s, Inc., 42 Agric. Dec. 429 (1983). Respondent has 
presented no evidence of any breach of warranty and is thus liable 
for the contract price for the 1,930 cartons of sprouts. 

However, we cannot agree with complainant’s assertion that the 
contract price for the 1,930 cartons was $13,128.50, as the May 4, 
1984, confirmation of sale indicates that the applicable terms were 
P/A, or price arrival. In a price arrival sale, the price is subject to 
an agreement between the buyer and seller upon the arrival of the 
produce at llie buyer’s destination. 7 CFR 46.43(cc). As no price was 
apparently agreed to here, we accept the market price for 25 pound 
cartons of brussels sprouts in New York on the date of arrival, 
April 16, 1984, as representing the price to which the parties would 
have agreed. John Livacich Produce, Inc. v. Ben Gatz Co . , 33 Agric. 
Dec. 1155 (1974), The applicable Market News Service Reports show 
a price of $7.00 to $8.00. Using the lower figure, we arrive at a 
market price of $13,510.00, for which respondent is liable. 

Although complainant claims that it sold and shipped 295 car- 
tons of brussels sprouts to respondent on April 19, 1984, there is 
evidence that the load was never delivered to respondent. Com- 
plainant’s invoice and manifest show that on approximately April 
19, 1984, the 296 cartons of sprouts were loaded on a Pathfinder 
truck for delivery to respondent. The report of investigation con- 
tains a November 8, 1984, letter from a Fred Kendel, Dir^tor of 
Transportation for complainant, to Veg-A-Mix, Castroville, Ca i oi- 
nia, in which Mr, Kendel admits that the 295 cartons ® 

ered to Veg-A-Mix, instead of respondent 

report of investigation also contains an October 26, 9 , ® ^ ® 

the Department, in which Mr. Kendel admits that e a 
trucking company does not deliver to the eastern ni e ® ^ 
(Finding of Fact 10). Complainant contends that on June P. lya-i, 
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Mr. Kfindel discussed this lot with respondent, and rospoi.di>'>* ‘ 
not mention having failed to receive it. However, the 
not contain any statement by Mr. Kendel that this uihrrd di'’-"''- 
Sion ever occurred. Further, Mr. Kendel's phone records Hinh* 
the respondent said with respect to the 295 carton lot onlv ll> 
would research fits] records.” It is the seller's burden to 
that the produce was received and accepted by the buyer, imil ‘‘ '' 
our view that complainant has failed to sustain this burden 
respect to the 295 carton load. 

respondent is liable to coinplairiaid f*'' 
$2,595.00 for the 300 carton load, and $13,510.00 for the I-'*"’' 
carton load, for a total of .$15,106.00 Respondent’s fiiiltue t<i 
this sum is a violation of section 2 of the Act, for which rejwrAti''f’ 
should be awarded, with interest. 

ORDER 

Within 30 days from the date of this order, respondent Hindi r-‘>' 
0 complainant, as reparation, $16,106.00, with interest lliertTin h* 
me rate of 13 percent per annum from May 1, 1984, until jmid. 
topics of this order shall be served upon the parties. 




Kaleck Distributing < 

Docket No. 2-6811. Decided March 10, 1986. 

Accepted^Noted of Breach— Not timely— Accounting — Inndcfiuitto to Mhow 
Settlement— Failure to pi*ove— Decision ainJ Ordm 

liaWe m ** mixed load of cantaloupea and pineiipj)li‘.H mud!' il 

breach bv purchase price less any damages resulting <ui> 

ed a breach Although the amount of decay shown by iiisp<'cli<in iiulK.u- 

notice of the was found to have failed to give iinul> 

was inadeouate tn eh ” accounting of the lesuie of ihv gf-i'! 

that a settJeme / respondent’s damages. Respondent also failwl Id I'ltiilili-h 

that a settlement agreement was entered into by the parties. 

George S Whitten, Presiding Officer, 
hor complainant, pro se. 

EG. mi. McAllen. Texas, for respondent, 

Decision by Donald A. Campbell. Judicial Officer. 

DECISION AND ORDER 

preliminary statement 

Perishable AgrienUiir- 

mely coniDla^nt^^^’ amended (7 U.S.C. 499a et setp). A 

was filed in which complainant seeks an awnrti of 
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reparation against respondent in the amount of $3,454.02 in con- 
nection with the shipment in interstate commerce of one truckload 
cf mixed produce. 

A copy of the Report of Investigation made by the Department 
was served upon the parties, A copy of the formal complaint was 
served upon respondent, which filed an answer thereto denying Ji- 
ability to complainant. 

The amount claimed in the formal complaint does not exceed 
$15,000.00, and the shortened method of procedure provided in sec- 
tion 47.20 of the Rules of Practice (7 CFR § 47.20) is applicable. 
Pursuant to this procedure the verified pleadings of the parties are 
considered a part of the evidence in the case, as is the Depart- 
ment's report of investigation. In addition, the parties were given 
an opportunity to file evidence in the form of sworn statements, 
however, neither party did so. Neither party filed a brief, 

FINDINGS OP PACT 

1. Complainant, Val-Mex Fruit Company, Inc., is a corporation 
whose address is P.O. Box 1178, Hidalgo, Texas. 

2 . Respondent, Louis Kaleck, is an individual doing business as 
Kaleck Distributing Company, whose address is P.0, Box 1432, Mr 
cAllen, Texas. At the time of the transaction involved herein n 
spondent was licensed under the Act. 

3. On or about February 13, 1984, complainant sold to respondei 
one truckload containing 816 crates of various sizes of cantaloupe 
and 100 cartons of pineapples for a total invoice price of $13,165.60 
fab. Hidalgo, Texas, The invoice price included $22.50 for a Ryan 
temperature recorder. 

4. Complainant shipped the mixed load of cantaloupes and pine- 
apples to respondent's customer, GuUo Produce Company, Inc., in- 
Pittsburgh, Pennsylvania, on February 13, 1984, Respondent's cus- 
tomer accepted the load after arrival, and on February 16, 1984, at 
7:05 a.m., the 816 crates of cantaloupes were federally inspected in 
the warehouse of respondent's customer. The inspection showed 
temperatures in various containers to range from 36 to 40 degrees 
Fahrenheit, and condition to be as follows: 

Mostly firm, some ripe and firm. From 1 to 4 melons, (3 to 
27%) in most crates many none, average 6% decay, Clado- 
sporium Rot, early stages, 

6, On March 15, 1984, respondent paid complainant $9,139.80 1 
the mixed load of produce, and on March 17, 1984, respondent pa 
complainant an additional $571.68 for the produce. There remain 
due to complainant a balance of $3,454.02, 
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6. An informal complaint was filed on May 1, liWI, vvliich ^^.V' 
within nine months after the cause of action herein accriu'd. 

CONCLUSIONS 

Complainant seeks to recover the balance of tlie purcliUKt' price 
of a mixed load of cantaloupes and pineapples sold to rcHimmlrnl 
and shipped to respondent’s customer in Pittsburgh, PotmHylvain.i 
from Hidalgo, Texas. Respondent accepted the load of prorliice 
unloading the truck on arrival, and is, therefore, liahit' to com- 
plainant for the full purchase price thereof less any dnrmigi-} 
shown by any breach of contract proven by respondent. 

The federal inspection of the cantaloupes taken on Kehrunry 16, 
1984, in Pittsburgh shows an average of 6% decay wlriclr is ia 
excess of what we allow for good delivery. See G. & S. PnHhmf (h 
Inc., V. Schnunk Distributing Co., Inc., 34 Agric. Dec. 1004 (1070), In 
addition, respondent alleges that complainant breached llu; con- 
tract of sale by not shipping fresh cantaloupes and l)y fHiHjtg to 
ship U.S. No. 1 cantaloupes. However, it is not necessary for us to 
discuss these issues in view of the fact that complainiinl Ims al- 
leged that respondent failed to give timely notice of any brtuu'h of 
contract, and respondent has not replied to this allegation. App.ir- 
ently the first notice given by respondent to complain a ill that 
there was any problem with the load was when payment wiih niufio 
to complainant on March 15, 1984, in the reduced nmoiinl cf 
$9,139,80, The Uniform Commercial Code Section 2-607(11) (irovidi.s 
in relevant part that: 

Where a tender has been accepted the buyer must with in 
a reasonable time after he discovers or should have discov- 
ered any breach notify the seller of breach or be bai'rcd 
from any remedy; . , . 

We find that respondent is barred from any remedy for imy 
breach by complainant by reason of respondent's failure In give 
timely notice. See Produce Specialists v. Gulfport ToniattK’s, >12 
Agric, Dec. 1194 (1938); and Rio-Ray Citrus Corp. v. Joy Citrus, 31 
Agric. Dec. 794 (1972). 

In addition we note that even had respondent established that it 
had given timely notice to complainant of a breach of contract the 
accounting submitted by respondent from its customer, (hillo 
Produce Clompany, Inc,, in Pittsburgh, Pennsylvania, is inadequate 
as a basis for proving damages in that it is not dated and does not 
pve a breakdown of the prices received for individual sales of the 
reduce. The accounting merely gives an average price for each 
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of the cantaloupes and for the pineapples. See Sunkist Growers 
■ J^s/iman Producey 41 Agric. Dec. 137 (1982), 

Respondent also contends that it entered into a final settlement 
ith complainant for an additional payment of $571.68 which it 
aid to complainant on March 17, 1984. Complainant denies this ah 
Ration, and we deem it highly significant, and determinative of 
issue, that the check stub which accompanied the $571.68 pay- 
lent from respondent merely stated ^'ADDITIONAL PAYMENT 
N YOUR INV. # $50543 OUR INV. # 1971” If the payment was 
sndered in full settlement there should have been a statement to 
lat effect accompanying respondent's check. 

On the basis of all the evidence herein we conclude that there 
smains due and owing from respondent to complainant the sum of 
J, 464.02, Respondent's failure to pay complainant such amount is 
violation of section 2 of the Act for which reparation should be 
varded to complainant with interest, 

ORDER 

Within thirty days from the date of this order, respondent shall 
ly to complainant, as reparation, $3,454.02 with interest thereor 
^ the rate of 13% per annum from March 1, 1984, until paid. 
Copies of this order will be served upon the parties. 


iCHARD S. Brown, Inc., a. Sloan's Supermarkets, Inc. PACA 
Docket No, 2“6822. Decided March 10, 1986. 

Acceptance by partial iinloading—Burdcn of proof upon respondent— Breach of 
waiTaiity--.Respondeat failed to prove— Decision. 

^pondent accepted the lettuce by partially unloading it, but failed to sustain its 
rden of proving a breach of warranty by complainant. Therefore, respondent is 
ible for the unpaid contract price and its counterclaim, based on the alleged 
each^ is without merit. 

idrew Stanton, Presiding Oflicer. 

lomas R. Oliven, Newport Beach, California, for complainant, 
ir respondent,;;/ 0 se, 

ecision by Donald A. Campbell^ Judicial Officer, 

DECISION AND ORDER 
PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricultur- 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
mely complaint was filed in which complainant seeks a repara- 
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tion award against respondent in the amount of $3,198.00 in con- 
nection with the sale and shipment to respondent of a truckload of 
lettuce in interstate commerce. 

A copy of the report of investigation prepared by tlie Department 
was served upon each of the parties. A copy of the forniul com- 
plaint was served upon respondent, which filed an answer thei'olo, 
denyuig liability, and also asserted a counterclaim in connection 
witli the subject matter of the complaint. Complainant filed a l eply 
to the counterclaim, denying liability. 

Since the amount claimed as damages does not exceed .flh.OOD.OO, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to such pi’occclni o, 
the report of investigation is considered to be part of the evidence, 
as are the verified complaint and answer. The parties wore given 
an opportunity to submit additional evidence in the form of vori- 
fied statements and to file briefs. Complainant submitted an oj)on- 
ing statement, respondent submitted an answering statemonl, mid 
complainant submitted a statement in i*eply. Complainant also 
filed a brief. 


FINDINGS OP FACT 


1. Complainant, Richard S. Brown, Inc., is a corporation whoso 
address is P.O. Box 4729, 635 South Sanborn Road, Suite Ifl, Sali- 
nas, California. At the time of the transaction alleged in tbo coun- 
terclaim, complainant was licensed under the Act. 

2. Respondent, Sloan's Supermarkets, Inc., is a corporation whoso 
address is 2 Bennett Avenue, New York, New York. At the time of 
the transaction alleged in the complaint, respondent was licensed 
under the Act. 


3. On approximately May 8, 1984, complainant sold to respond- 
ent, through a broker. Panorama Produce Sales, Inc., Fort IvCe, 
New Jersey, 870 cartons of lettuce, at $3.00 per carton, plus $.65 
per carton cooling and $22.50 for a temperature recordoi*, for a 
total f.o.b. contract price of $3,198.00. 

4. Complainant shipped the lettuce, in interstate commerce, to 

respondent. A bill of lading was prepared which indicated thnt tlio 
pu p emperature of the lettuce, when loaded, was SO'F, and a toni- 
foHn 34 F to 36°F was to be maintained in transit. The 

mIv place of business on approximately 

nnrnviL * t Umval, respondent unloaded and disposed of 

■•ectinn Respondent then requested a federal in- 

n The inspec- 

T found as follows, in relevant part; 
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VARIOUS CONTAINERS Range 44 To 50°ii’ 

* ^ * lit ^ ^ 


Applicant States: 775 cartons 

Quality: Grade defects average 2% mechanical damage. 

Condition: Wrapper leaves: Average 3% decay. Head 
leaves: Average 2% damage by Tipburn. Average 2% 
damage by Rib Discoloration. Average 2% damage by 
bruising. 2 to 3 decayed heads in 'A of cartons, none in re- 
mainder, average 6% decay. Decay is Bacterial Soft Rot in 
vai'ious stages. 

REMARKS Inspection restricted to 30 cartons being un- 
loaded and 4 stacks nearest rear doora. 

6. After receiving the inspection results, respondent notified Jeff 
Nagelberg, an employee of the broker, who contacted complainant 
and informed complainant. Complainant did not grant protection 
or authorize an allowance, but indicated that it would honor any 
damages respondent sustained due to any breach of contract by 
complainant. Thereafter, on May 15, 1984, complainant sent the 
following telegram to respondent: “WILL CONFIRM CONVERSA 
TION WITH MR NAGELBERG 8 AM 5/15/84 AS DISCUSSEE 
YOUR FIRM HAS BEEN GRANTED NO PROTECTION OR AU- 
THORIZATION FOR ANY ALLOWANCE. HOWEVER RICHARD 
S BROWN INC WILL HONOR ANY DAMAGES YOU SUSTAIN 
DUE TO BREACH OF CONTRACT." 

6. On May 16, 1984, respondent resold 772 cartons of the lettuce 
that it purchased from complainant to Square Produce Co., Inc., 
Bronx, New York, for $2,430.00. 

7. Sometime in July 1984, complainant received a copy of the in- 
spection taken on May 15, 1984. Complainant then sent the follow- 
ing telegram to the broker: 

UPON RECEIPT OF COPY OF INSPECTION SHOWING 
INSPECTION RESTRICTED TO 30 CARTONS AND 4 
STACKS NEAREST REAR DOOR AND RANGE OF TEM- 
PERATURES 44 to 60 DEGREES, RICHARD S BROWN 
INCORPORATED TAKES THE POSITION THAT SUITA- 
BLE SHIPPING CONDITION WAS BREACHED IN 
TRANSIT. RICHARD S BROWN REQUIRES PAYMENT 
OP SAID INVOICE IN FULL. 
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8. Respondent has failed to pay any part of the contract price to 
complainant, and complainant has failed to make any payim'iit to 
respondent for the load of lettuce. 

9. A formal complaint was filed on November 23, IDftd, which 
was within nine months from when the cause of action lit- rein ac- 
crued. Respondent filed a timely counterclaim on March (J, 1S)«5, in 
connection with the subject matter of the complaint. 

CONCLUSIONS 

Respondent denies accepting the load of lettuce. Ilowovor, re- 
spondent admits unloading and selling approximately 100 ('arli)iH 
when the load arrived at its place of business. Respondent'n partial 
unloading of the lettuce constituted acceptance of the enlirn load 
Mario Saikhon v. Russell-Ward Company, Inc., 34 Agric. Dec. l!>Hi 
(1975). 

Respondent contends that complainant agreed to honor any d(nti- 
ages it sustained as a result of a breach of contract by compliiitumt. 
Respondent asserts that the May 15, 1984, inspection donioimlrutcd 
that complainant breached its warranty of suitable shippinfi cntitfi- 
tion (7 CFR 46.43(j)) and respondent is thus not liable to compluiu- 
ant. We cannot agi-ee. Having accepted the lettuce, I'o.Hpondrnt 
became liable for the agreed upon contract price, less nny {inrnagis 
resulting from a breach of warranty by complainant, and it is re- 
spondent’s burden to prove the breach and resulting datnagt's by a 
preponderance of the evidence. Stonoca Farms Corporation v. S' A .S’ 
Produce Inc., 42 Agric. Dec. 937 (1983). The May 15, 19K4, fedeml 
inspection shows that the lettuce exhibited a total of 15% coridilion 
defects, including 6% decay. This is 1% in excess of the max Emu in 
decay allowed for lettuce of this type to meet the good delivery 
standards set forth in the Department’s regulations. (7 
46.44a(2)). The inspection also revealed that the pulp Lemporiitiiii'-i 
were quite high, from 44 to 50°F. Further, the inspection was re- 
stricted to 30 cartons being unloaded and four stacks near I ho 
doors. These high pulp temperatures and the small number of car- 
tons inspected cause us to question the accuracy of the inspoction 
results as representative of the actual condition of the lettuce wlien 
t arrived at respondent’s place of business. Respondent argues t bill 
he high pulp temperatures resulted from local custom and pi'fic- 
ice, which dictates that vans be left open while awaiting federal 
inspection because of the shortage of inspectors. Respondent nlsii 
asserts that the limited number of cartons inspected should not be 
a factor, as the inspector was not instructed to so limit hia iimpec- 
tion. However, these arguments are immaterial, as the only t||ues- 
tion with which we are concei’ned is the accuracy of the inspect ion 
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jiMiIlHi itiicl not the circumnlancos that caused the allegedly inaccu- 
r,ite reniiltH to occur. Tlu'refore, it is our conclusion that respond- 
jnt hi»H fitilt'd to suatain its burden of proving any breach of war- 
riiiily oonrplaiunnt. 

iliivinj.^ Ifiilod to prove a broach of warranty by complainant, re- 
ipomlcnt iw liable for the entire contract price of $3,198.00, and its 
liihii'' to pt»y thia sum to complainant is a violation of section 2 of 
lio Act, fot' which reparation should be awarded with interest. Fur- 
lur, iiM iH»H|}on(ic'nt has failed to prove any breach by complainant, 
lsico>uitt>si'claim is without nu-rit and must be dismissed. 

aUDElt 

Williiii CIO days from the dale of this order, respondent shall pay 
ycumpUiinant, as reparation, $3,198.00, with interest thereon at 
he i(iti> or 1 Jl% per annum from June 1, 1984, until paid. 

lt('H|M»n<lont’a counterclaim is hereby dismissed. 

of' this order shall bo served upon the parties. 


NTKKNA'rioNAi, A.G. Ino., V. Mack C. Dempsey d/b/a Mack Demp 
HK. y CU>. PACA Docket No. 2-7073. Decided March 12, 1986. 

hl(T ian ittfcl by DonctUf A. Ocivipbcll, Judicial Officet- 

( >K1>I4K Itl'XlUIKINti PAYMENT OF UNDISPUTED AMOUNT 

This i» n roparution proceeding under the Perishable Agricultur- 

ICoininoditios Act, 1930, us amended (7 U.S.C. § 499a 

iinrlv coiiipinint was filed on November 

a-ks to rocover $(5,234.()4, which amount is alleged to the total 

urdumo prico for melons sold to and accepted by 

l«ml January 17, 1986. K««PO“dent /.led ^ 

oniiiluiiit on December 24, 198 o, admitting tha $ . _ . . 

mi'miL claimed by complainant was du^s and owing to complain 

]] nccon lit of tho transaction involved herein, 

S,.ctl< ,ii 7(tt) of Iho Act (7 U.S.C. § «9g(a)) provides, in pnrt: 

If riTtoi* tho respondent has filed his f ^ 

UU t"’ It appeal, therein « f “X 

led liability for a niay issue an 

mnipluint ns damages, the ’ ^;ojnpfainant the 

ordor directing tho Zf^esoondent’s liability 

uncliBputed amount . . . ^ u determination, 

for tho undisputed amount for aubsequeni. 
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Accordingly, under the authority of the above quoted section, re- 
spondent shall pay to complainant, as an undisputed anuuint, 
$3,340.60. Payment of this amount shall be made within 30 days 
from the date of this order with interest thereon at the rate of 13 
percent per annum from February 1, 1986, until paid. A fniliire (o 
pay this amount within 30 days will constitute a violation of sec- 
tion 2 of the Act, 7 U.S.C. § 499b. 

Respondent's liability for payment of the disputed amount is loft 
for subsequent determination in the same manner and under (he 
same procedure as if an order for the payment of the uncliH|iiitodl 
amount had been issued. 

Copies of this order shall be served upon the parties. 


Top Quauty Fruit & Produce Distributors, Inc., v. Voi.i.mer 
Produce, Inc. PACA Docket No, 2-7077. Decided March 12 
1986. 

Order issued by Donald A. Campbell, Judicial Officer. 

ORDER REQUIRING PAYMENT OP UNDISPUTED AMOUNT 

'^is is a reparation proceeding under the Perishable AgricuKur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et s«/.). A 
timely complaint was filed on September 12, 1985, Complainant 
seeks to recover $4,793.95, which amount is alleged to bo the total 
purchase price for mixed produce sold to and accepted by ro.spond. 
ent between August 8 and September 29, 1984. Respondent filed an 
complaint on December 26, 1985, admiUiag 
• ® amount claimed by complainant was duo mid 

hereb ‘^^^P^^inant on account of the transaction invoivc'd 

Section 7(a) of the Act (7 U.S.C. § 499g(a)) provides, in part: 

respondent has filed his answer to the com- 
S respondent has admit- 

comolaint L ^ Portion of the amount claimed in the 
order directincr Secretary . . . may issue nn 

undisDuted am ® respondent to pay the complainant tho 

for the iindi j ’ ’ ^®®^rng the respondent's liability 
for th. MdMputed .mount for uubooquent determination 

8pondent''Sil”jfrm'comrf°"''' <I“oted acotlon, re- 

'2,630.60. Payment of fLic ^ undisputed amount, 

Payment of this amount shall be made within 30 days 
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from the <lato of tl\ia order with interest thereon at the rate of 13 
percent per annum from November 1, L984, until paid. A failure to 
pay tliis amount within 30 days will constitute a violation of sec- 
tion 2 of the Act, 7 U.S.C. § 499b. 

Respondent's liability for payment of the disputed amount is left 
for aubsoquent determination in the same manner and under the 
same procedure as if an order for the payment of the undisputed 
amount had boon issued. 

Copies of this order shall be served upon the parties. 


iL Hall & Co. Inc., v. Action Produce. PACA Docket No. 2-6546. 
Decided March 14, 1986. 

Ealhn-c to deliver produce on schedule— Reparation. 
tespoiKlcnt failed to deliver two loads of lettuce on schedule and complainant was 
t>iiscquontly nimble to meet i)is commitments for an udvertieed sale. From ealcula- 
tons iimdo, it wns judt(ed that complainant’s total damages amounted to $64G0 for 
espomUmUs lailure to deliver. However, complainant sought only the $5620 of its 
ustoiners alleged cover purchases. Thus, respondent’s liability to complainant re* 
trie ted lo that n mount, i.o. $5620, plus 16% interest. 

icors^c Whitferit Presiding Officor. 

complainant, pio ae. 

■*or resiHJi'idont, 

Oeci^ion by Donald A, Campbell, Judicial Officer. 

DECISION AND ORDER 
PUELIMINAUV STATEMENT 

This is a reparation proceeding under the Perishable Agricultur- 
il Commodities Act, 1930, as amended (7 U.S.C. 499a et seqX A 
imoly complaint was filed in which complainant seeks an award of 
■oparation in the amount of $6,620.00 against respondent in con- 
lection with a contract for the sale of two truckloads of lettuce in 
n to relate commerce. 

A copy of the report of investigation prepared by the Department 
vas served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent which filed an answer thereto 
Jenying liability to complainant, 

Since the amount of damages claimed in the complaint did not 
sxceecl $16,000, the shortened method of procedure provided in the 
of Practice (7 CPR §47,20) is applicable. Under this proce- 
luretj the verified pleadings of the parties are considered as part of 
liG evidence, as is the Department's report of investigation. In ad- 



756 


PERISHABLE AGRICULTURAL COMMODITIES ACT 
Volume 45 Numbei 2 


dition the parties were given the opportunity to submit further evi- 
dence in the form of verified statements. Complainant submitted 
an opening statement, respondent submitted an answering state- 
ment, and complainant submitted a statement in reply. Neither 
party filed a brief. 

FINDINGS OF FACT 

1. Complainant H. Hall and Co., Inc., is a corporation wlio.sc ad- 
dress is P.O. Box 5126, Salinas, California, 

2. Respondent, Action Produce, is a partnership composed of 
Davis Packing Co., Pat H. Hodges, John Kai, and Rain Singli, 
whose address is P.O. Box 1712, Glendale, Arizona. At the time of 
the transactions involved herein this respondent was licensed 
under the Act. 

3. On or about August 4, 1988, respondent contracted to sell to 
complainant one truckload of lettuce for shipment on August G, 
1983, from Center, Colorado, to complainant’s customer at Jamaica, 
Long Island, New York. The agreed f.o.b, price of the lettuce was 
$4.00 per carton, plus 70((: per carton vacuum cooling, and $3.00 per 
carton for freight. On the same day, respondent agreed to sell to 
complainant an additional truckload of lettuce for shipment on 
August 8, to the same destination, for an f.o.b. price of $6.00 per 
carton, plus 70$ per carton for vacuum cooling, and $3.00 per 
carton for freight. 

4. Respondent did not harvest or ship lettuce on August C, be- 
cause of rain and so notified complainant at 8:00 a.m. on the morn- 
ing of August 6, 1983. The lettuce which was scheduled to be 
shipped on August 8, was also not shipped due to mechanical diffi- 
culty with the truck on which it was to be shipped. Complainant 
was not notified until the morning of August 9, 1983, that the ship- 
ment scheduled for August 8, had not been made, and at that time 
complainant informed respondent that it was too late for any let- 
tuce to be shipped since arrival would not be in time for the j)revi- 
ously advertised sale scheduled by complainant’s customor for 
Thursday, August 11, 1983. 

5. The formal complaint was filed on February 14, 1984, which 
was within nine months after the causes of action herein accrued. 

CONCLUSIONS 

The parties agree that the lettuce which was scheduled for sltip- 
raent on August 6, 1983, was not shipped by respondent duo to 
weather conditions. However, complainant claims that this did not 
excuse respondent from its failure to ship the lettuce. 
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The parties are in disagreement over whether respondent stood 
■6ady to make the shipment scheduled for August 8, I9883 in a 
imely fashion. Respondent claims that it was ready to make ship- 
itent on August 8, but states that complainant gave notice on the 
Horning of August 8, that shipment should not be made. Complain- 
lot disputes this contention, and instead maintains that respond- 
’iit failed to ship on August 8, because of mechanical difficulty 
vith the truck on which shipment was scheduled to be made. Com- 
plainant asserts that when complainant called respondent on the 
»on\ing of August 9, 1983, complainant found out for the first time 
liat a shipment had not been made on August 8. Complainant 
'fates that it was on the morning on August 9, 1983, that respond- 
!0t gave the excuse that there had been mechanical difficulty with 
he truck. Complainant maintains that at this time it informed re- 
•pondeiit that it was too late for any shipment of lettuce to be 
nnde. We have found that complainant’s version of the events rela- 
ivo to the second load of lettuce is supported by a preponderance 
if tlie evidence. 

We have long held that, in the absence of express conditions 
iVhich are made a part of the contract, weather and transportation 
lifficulties do not furnish an excuse for failure to ship, unless it is 
mown and agreed ahead of time that the produce which is the sub 
ect of the contract is to come from a specific acreage. See 
\eti tiros, v. Hecht Produce Company, 17 Agric. Dec. 473 (1958). t is 
pleav that Section 2-615 of the Unifom Commercial Code, which 
relates to excuse by failure of presupposed conditions, was ® 

[0 embody the existing law in this regard. Official commen 0 
section 2--615 states in relevant part that: 

The case of a farmer who has contracted to sell crops to 
De grown on designated land may be regarded as a ing 
either within the section on casualty to identified goods m 
this section, and he may be excused, when there is a ai 


ure of the specific crop. . • • 

In, the absence of a specific understanding between the 
that the produce is to come from a specified trac ° > 

can protect himself by simply specifying as a con \ , onme 

tract that shipment will be made “weather nvailabilitv of 

similar language. The shipper could also we^stoted in 

transportation a condition as to time of s p 
Christensen Bros. v. Hecht Produce Company, supra,: 

Under the contract, it was respondent’s ^ 

the open market if necessary and obtain ® ^ 

enable him to fulfill his part of the contract. Respondent 
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says there was no Arizona cabbage available and he was 
therefore prevented from obtaining cabbage to fulfill the 
contract. This contention is without merit. The contract 
did not specify Arizona cabbage. If complainant could 
obtain a replacement load of cabbage, obviously respond- 
ent could have obtained cabbage with which to fill the con- 
tract. 

In this case complainant states that its customer purchased let- 
tuce to cover the contract. This was certainly permissible under the 
circumstances of this case. However, the only documentation which 
complainant furnished of the cover purchase was an invoice to 
complainant from its customer for the difference in price between 
its customer’s purchase cost and contract cost for the lettuce. This 
is not sufficient documentation for the cover purchase. In addition 
there was no explanation as to why the cover purchase was effectu- 
ated in Philadelphia rather than on the New York market. 

The Uniform Commercial Code § 2-711 provides in relevant part 
that where the seller fails to make delivery or repudiates the buyer 
may either cover “or . . . recover damages for non-delivery” as 
provided in section 2-713. Accordingly, we will attempt to assess 
damages for non-delivery. Section 2-713 of the U.C.C. states that 
“the measure of damages for non-delivery or repudiation by the 
seller is the difference between the market price at the time when 
the buyer learned of the breach and the contract price together 
with any incidental and consequential damages provided in this 
Article (Section 2-715), but less expenses saved in consequence of 
the seller’s breach.” This is not an anticipatory repudiation case 
(see V. V. Vogel & Sons Farms, Inc. v. Continental Farms, Inc,, 
(PACA Docket 2-6191, decided March 21, 1985), 44 Agric. Dec. 
(1985)), and the “time when the buyer learned of the breach” must 
be interpreted as the time when complainant learned that ship- 
ment had not been made as scheduled, or the mornings of Aug. 6 
and 9, 1983. See White & Summers, Uniform Commercial Code, 
§ 6-4, and § 6-7 at p. 199 (1972). Section 2-713 of the U.C.C. further 
provides that in cases of non-delivery or repudiation by the seller 
[mjarket price is to be determined as of the place for tender or, in 
cases of rejection after arrival or revocation of acceptance, as of the 
place of arrival.” The place for tender in a f.o.b. shipping point con- 
tract is at shipping point. See White and Summers, Uniform Com- 
mercial Code, § 6-4, p. 184-188 (1972). See also Globe Products Co. v. 
Laurence Frozen Food^ 19 Agric. Dec. 125 (1960); Pearce-Yoimg- 
ngel Co. y. Mock, 18 Agric. Dec. 43 (1959); and Western Fruit 
>slrs V. '^rlock Frozen Foods, 17 Agric. Dec. 780 (1968), However, 
nment No, 1 to U.C.C. section 2-713 states that the prices to be 
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used ill calculnting damages should come from “the market in 
wliich the buyer would have obtained cover had he sought that 
relief/’ On this basis, where cover was unobtainable the shipping 
point market, we have used destination market prices as the basis 
for computing damages, Bliss Produce Co. v. A.E. Albert & Sons, 85 
Agric. Dec. 742 (11)76). 

As to the first load complainant had time to obtain cover in the 
shipping area and still meet its customer’s requirements in a 
timely manner. However, complainant stated that it immediately 
attempted to book another load in the shipping area and was 
unnble to do so at any price. This was not rebutted by respondent. 
Under the circumstances it is appropriate that we look to the desti- 
nation market for the computation of damages for this load. As to 
the second load, when complainant learned of the breach on 
August 9, 19B3, there was not sufficient time left to seek cover on 
the shipping point market and still meet the scheduled delivery 
time. Consequently we will also look to the destination market in 
order to compute damages for the second load. 

There were no quotations for Colorado lettuce for New York Ch 
during the applicable period. The closest market for which quot 
tions avo available is Philadelphia, and the first date during the a 
pli cable period with Colorado lettuce quotations on the Philadt 
phia market is August 10, 1983. See U.C.C. section 2-723(a). Th. 
Market News Service report for Philadelphia on that date shows 
Colorado lettuce quoted at $12 to $13. Respondent’s shipping sched- 
ule for the period in question showed shipments containing from 
748 to 908 cartons with an average of 860 cartons. Using this latter 
figure for the two loads, and subtracting the respective contract 
price plus freight of $7.70 for the first load, and $8.70 for the 
second load, from the lower Market News Service reported pi ice of 
$12.00, gives us $6,460.00 as complainant’s total damages foi re- 
spondent’s failure to deliver. Since complainant requested only the 
$5,620 cost of its customer’s alleged cover purchases, complainants 
recovery should be restricted to such amount. Respondent s failure 
to pay complainant the sum of $5,620 is a violation of section o 
the Act for which reparation should be awarded to complainar 
with interest. 


ORDER 

Within 30 days from the date of this order, respondent shall paj 
to complainant as reparation, $6,620, with interest thereon at the 
rate of 13 percent per annum from September , , un i pai 
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Copies of this order shall be served upon the parties. 


The Katz Company, Inc. v. The Kunkel Co. Inc. PACA Docket 
No. 2-6647. Decided March 14, 1986. 

Acceptance of potato load with rot-^not occurable over shipment period'- 
Respondent meets burden of proof— Findintf for rospondont. 
Respondent's customer accepted a shipment of potatoes bought fioin coiupliiiiicuJt 
Respondent subsequently, on advice from customer, informed coniplainunt Wui 
there was substantial mahogany rot in consignment, as verified by fed oral 
tion. It was held that this was a condition that could not have occurmi during I be 
shipment period. Respondent tendered a check for $1600 for the dainnged consign* 
ment, having subtracted a $2721 loss from the invoice price Complainant iefu^<d 
that payment, demanding the entire invoice amount. Our analysis liolcl coiuploinjint 
must bear the loss resulting from the poor condition of the potoloe.'?. TIuih, roHjMirid 
ent was directed to pay complainant the $1600 originally tendered, plus Ui wnt 
interest per annum until paid. 

Ben Brunerj Presiding Officer 

Bennett C KatZy Plover, Wisconsin, for complainant. 

Ken Komery Hopkins, Minnesota, for respondent. 

Decision by Donald A, Campbell Judicial Officer 
DECISION AND OIIDEH 
PRELIMINARY STATEMENT 

This case was brought pursuant to the reparation provi«£onH of 
the Perishable Agricultural Commodities Act, 1930, as arnoadod l7 
U.S.C. §499a et seqX A timely complaint was filed in which coiih 
plainant seeks a reparation award in the amount of $<l,32().H(), in 
connection with a shipment of potatoes in interstate commorco. 

A copy of the report of investigatioia prepared by the Dopnrlnienl 
of Agriculture was served upon each party, A copy of the for in a I 
complaint was served upon respondent which filed an nnswor 
thereto denying liability. As the amount claimed in the coinplainl 
does not exceed $16,000.00, the shortened method of procedure pjo- 
vided for in the Rules of Practice is applicable (7 CFR § 47,120). Pur- 
suant to this procedure, the verified pleadings of the parlies arc 
considered part of the evidence, as is the Departments report of in- 
vestigation. The parties were given the opportunity to file addition- 
1 evidence in the form of verified statements. Neither party did fU). 

Ithough given an opportunity to do so, neither party filed a brief 
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I'TNDlNCiS OP FACT 


1. Complainunt, the Katz Company, Inc., is a corporation whose 
nddresa is P. O, Box 708, Plover, Wisconsin 54467. 

2. Respondent, the Kunkel Company, Inc., is a corporation whose 
address is Room 105, 1301 Cambridge Street, Hopkins, Minnesota 
55343. 

3. On March 8, 1084, the parties entered into an oral contract 
whereby respondent purchased 440 sacks of U.S. No. lA potatoes, 
1(10 pounds per suck at a price of $9.82 per cwt. delivered to Albert 
Ivea, Minnesota. 

4. Complainant shipped 440 sacks of potatoes to Mrs. Gerry’s 
Kitchen, Inc. on March 9, 1984, and such potatoes arrived at the 
delivery point on March 12, 1984. Respondent’s customer accepted 
the shipment on March 12, 1984. 

6, Respondent notified complainant on March 14, 1984, that an 
internal defect identified as “mahogany rot’’ had been discovered 
in the shipment of potatoes. Respondent also requested a federal 
inspection of the potatoes on that date. 

6. On March 15, 1984, at 1:40 p.m., a federal inspection was made 
of the potatoes which showed, in relevant part, as follows: 

CONDITION OP LOAD: Stacked on pallets in warehouse. 


CONDITION OP PACK: XXX 


TEMPERATURE OF PRODUCT: In various sacks 37' to 

srF. 


SIZE: Generally Vk to SVa inches, mostly 2 to 3 inches in 
diameter. Average 3% under V/b inches. 

QUALITY: Fairly clean to clean; mature; generally fairly 
well to well formed. External grade defects from 2 to 8%, 
average 4%, mostly old bruises and misshapen. 


CONDITION: Firm. From 2 to 10% per sample, average 
7% damage by sunken discolored areas with underlying 
flesh gray to black. From 2 to 16% per sample, averse 
11% serious damage by Internal Mahogany Browning. No 
soft rot. 


GRADE: Fails to grade U.S. No. 1 account toal [sic] grade 
defects including 11% Internal Mahogany Bi owning. 


7. Mm Gerry's Kitchen, Inc., had to dispose of many of “= 
toes because they were unusable. That bnane^ also ^nd^ 

extra labor resulting in more costs in on ^ ^ 

a result, respondent suffered losses totalling $ » 
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8. Respondent tendered a check in the amount of $1,600.00 in 
payment for the load of potatoes. This amount was arrived at by 
subtracting the loss suffered by respondent ($2,720,80) from the in- 
voice price ($4,320.80). Such payment was refused by complainant, 
which demanded the entire invoice amount. 

9. The informal complaint was filed on May 4, 1984. The formal 
complaint was filed on July 23, 1984. These filings were within 
nine months after the cause of action alleged herein occurred. 

CONCLUSIONS 


There are two issues in this case. The first issued is whether 
there was an inordinate delay between acceptance of the potatoes 
by the purchaser and notification of breach to the seller. A second 
issue is whether the mahogany rot occurred prior to acceptance, in 
which case complainant must bear responsibility, or after accept- 
ance, in which case respondent is responsible. Based upon our anal- 
ysis of the facts and the law, we find the complainant must bear 
the loss resulting from the poor condition of the potatoes. 

There are two circumstances in which the delay in notification 
could cause respondent to bear the loss resulting from the poor 
condition of the potatoes. First, the amount of time passing be- 
tween acceptance of the shipment and notification of breach to the 
seller could be so unfair to complainant that it would be inequita- 
ble to grant respondent a remedy for breach. The rule of law re- 
garding notification time limits provides that “[w]here a tender has 
been accepted, (a) the buyer must within a reasonable time after ho 
discovered or should have discovered any breach notify the seller of 
breach or be barred from any remedy. . . .” U.C.C. § 2-607, Sec 
also Smith v. Fischer, 16 Agric. Dec. 1008, 1011 (1967); Quality Pota- 
toe Co. v. Cooney & Korschack, 13 Agric. Dec. 1104 (1964). Applying 
this authority to the facts of this case, the issue may be stated as 
whether respondent discovered the breach and reported it to com- 
plainant within a reasonable time after acceptance. 

ipomplainant maintains that respondent should have immediate- 
y inspected the potatoes at the time of delivery, and therefore, dis- 
vere e breach before or immediately following acceptance. Re- 

Zn! and therefore, not 

IQ fln f T ^ y j potatoes were cut open. Since mahogany rot 

Lve fL purchasers would 

toes are h ^ Potatoes open for a proper inspection. If the pota- 
i^cat h a relatively short time, as in the 

he Dotatoea ^ wait until processing before cutting 

4ct There ^ P-^t^^tial internal 

t. there is no evidence presented that would indicate the re- 
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spondent should have been alerted to the possibility of mahogany 
tot occurring in the load of potatoes it received prior to receipt. 

The second issue is whether the potatoes conformed to the speci- 
fications agreed to by the parties at the time of acceptance. We do 
ttot believe that they did. Nowhere does complainant offer any evi- 
dence that the potatoes did not have mahogany rot at the time of 
processing — two days after acceptance. The only question is wheth- 
er the rot could have occurred during the two-day period. 

Having accepted the potatoes, respondent bears the burden of 
proof on this issue. See, U.C.C. § 2-607C4); Roy Rucker Produce v. J. 
P. Miller Wholesale Produce, 33 Agric. Dec. 871, 873 (1974). Re- 
spondent argues that mahogany rot is a condition that occurs in 
potatoes over a period of time longer than two days, In support of 
its position, respondent cites USDA Market Bulletin # 479 which 
provides that mahogany browning is a defect "caused by lengthy 
storage at too cold a temperature, generally three months or 
more.’* While the language cited by I’espondent is not specific, we 
conclude that it would be an extraordinary and unlikely occurrence 
for mahogany rot to occur over a two-day period in potatoes. 

Since complainant does not dispute either the condition of the 
potatoes at the time respondent had them inspected or the results 
of that inspection, and since mahogany rot is not produced in 
normal circumstances over a two-day period, we hold that respond- 
ent has met its burden of proof. We, therefore, find for the respond- 
ent. 

As set forth in Finding of Fact No. 8 supra, respondent tendered, 
and complainant refused to accept, a check in the amount of 
$1,000.00 in payment for the potatoes. Complainant does not dis- 
pute the amount of loss suffered by respondent ($2,720.80), there- 
fore; it is held that respondent owes complainant $1,600.00, for 
which reparation shall be awarded, A valid tender was made there- 
by precluding an award of interest to complainant from the date of 
the transaction. Salinas Marketing Cooperative v. Leonard O'Day 
Company, 16 Agric. Dec. 719, 725 (1967). Respondent shall remit 
$1,600.00 to complainant. Its failure to pay this amount as ordered 
herein will constitute a violation of section 2 of the Act. 

ORDER 

Within 30 days from the date of this order, respondent shall pay 
to complainant as reparation, $1,600.00, with interest at the rate of 
13 percent per annum from the first day of the month beginning 
after the date of this order. 
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Copies of this order shall be served upon the parties. 


Yates Bros. Produce v, Norman M. Coffin, Inc. PACA Docket 
No. 2-6786, Decided March 14, 1986. 

Evidence— invoices — damages. 

Complainant showed through invoices that respondent had not paid for boaim it Imd 
purchased, but rather had paid for other transactions. Complainant was cnlitlecl to 
receive full sales price. 

Peter V, Tram, Presiding Officer. 

For complainant, pro se, 

Michael Styles, Fort Lauderdale, Florida, for icspondent. 

Decision by Donald A. Campbell, Judicial Officer. 

DECISION AND ORDER 
PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agriculliir- 
il Commodities Act, 1930, as amended (7 U.S.C. §499a ct scy.), 
lereinafter referred to as the Act. A timely complaint was fik'd in 
vhich complainant seeks a reparation award against respondent in 
the amount of $3,894.00 in connection with the sale of mixed vege- 
tables in interstate commerce. 

A copy of the formal complaint and a copy of the DopaiTmonl'.s 
report of investigation were served upon respondent. A copy of llie 
report of investigation was served upon complainant. 

Respondent filed an answer in which it denied liability asserliMj' 
that it had been billed twice for the same produce. 

Since the amount claimed in damages does not exceed $15,000.00, 
the shortened procedure provided for in section 47.20 of the Kulc.s 
of Practice (7 CFR § 47.20) applies. Purauant to such procedure, tlio 
parties were given an opportunity to submit additional evidence in 
the form of verified statements. Complainant declined to file on 
opening statement. Respondent’s proposed Answering Slnlemuiit 
pvas not timely filed and was therefore not accepted. Both ])niTie,') 
leclined an opportunity to file briefs. 

References to Exhibits refer to the exhibits made a part of the 
report of investigation compiled by Department officials. 

findings op FACT 

1. Complainant Yates Bros. Produce, hereinafter referred to as 
the complainant, is a trade name of Yates Bros. Farm, Inc. Com- 
plainant s mailing address is P.O. Box 249, Morven, Georgia 31633. 



YATKS liUOS PKODUCK v NORMAN M. COFFIN, INC. 76f) 

Volume 45 Number li 


2. Respondent Nornuin M. Coffin, Inc., hereinafter referred to as 
respondent, is a corporation whoso mailing address is Slate Farm- 
ers Market, Administrution Building, Office No. 26, Pompano 
Beach, Florida IIJIOCO. 

B. Both parties are, and at all times material herein were, li- 
censed with tlie Secretary of Agriculture to do business under the 
Act. 

4, Between November 5, 1!)B8, and November 9, 1983, complain- 
ant sold to respondent eight truckloads of mixed vegetables. The in- 
voice numbers were 5421, 5432, 5442, 54.52, 6467, 5438, 6462, 5469 
and totalled $8,284.00. 

B. Respondent paid $4,390 on September 11, 1984, in full payment 
of invoices 6421, 5469, 5438 and 5442. 

0. Respondent has not paid for invoices 6432, 5462, 6462, and 
54C7 totalling $3,894.00. 

7. The formal complaint was filed on December 11, 1984. An in- 
foi'iiial com])laint was filed on June 18, 1984, which was within 
nine months after the cause of action herein accrued, 

CONCLUSIONS 

This case involves a dispute over whether respondent ever 
coived the goods complainant purportedly shipped, Respondei 
claims that it was double billed twice for the same shipment c 
goods. An examination of the trucking records and invoices ii 
question, however, shows that there were eight different, albeit in 
some cases similar, shipments. 

Exhibit la of the report of investigation is invoice 5438 and the 
delivery ticket showing that on November 6, 1983, complainant 
sltipped to respondent 250 hampers of snap beans, 60 hampers of 
wax beans and 50 hampers of pole beans. The trucker was Steve 
llerr. Respondent claims that this transaction was the same ship- 
ment ns was billed on November 8, 1983, as invoice number 6467. 
An examination of that invoice and delivery ticket which appear as 
exhibit Ig of the report of investigation shows that the delivery 
ticket was signed by a Joe Matosis not Steve Herr. Additionally, 
there is no mention on #5467 of the shipment of any wax beans 
and there wore only 240 hampers of green beans shipped not 260 as 
in invoice 5438. It is clear, tlierefore, that these are two separate 
transactions. 

Comparing invoices 6421 and 5482 which are very close in price, 
$C00 and $612, respectively, show that they, too, relate to separate 
shipments. Invoice 6421 (Exhibit If) shows that 100 hampers of 
snap beans and 26 hampers of was beans were shipped to an A. 
Vissalo and that the trucker was named Demby. Invoice 6432 (Ex- 
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hibit Ic) makes no mention of wax beans, is for 102 hampers of 
snap beans and indicates that the produce was shipped to Patter- 
son, N.J. by a Joey Tucker. These invoices refer to different loi^ds, 
different destinations and different truckers. They are, therefore, 
clearly separate transactions. 

Invoices 5462 and 5452 are for similar amounts but ai‘e once 
again shipped by different truckers and are for different loads. In- 
voice 5462 (Exhibit le) shows that Monroe Gibbs was the trucker 
who delivered 100 cartons of fancy green squash or zucchini, 100 
cartons of medium green squash or zucchini and 22 hampers of 
snap beans and that the total invoice price was $732.00. Invoice 
5452 (Exhibit Id) shows an entirely different load consisting of GO 
hampers of snap beans, 10 hampers of wax, 20 hampers of pole 
beans and 40 hampers of fancy green squash for a total invoice 
price of $760.00. The trucker was designated as Paul T. These are 
clearly different transactions. 

The last disputed set of shipments refer to invoices 5469 and 
5442. These are clearly different transactions. Invoice 5469 (Exhibit 
Ih) was for only $500.00 and covered the shipment of 50 hampers of 
pole beans and 50 cartons of fresh green squash via Associated 
Trucking. Invoice 5442, (Exhibit lb) on the other hand, was for 
$1440.00 covering the shipment of 200 hampers of snap beans, 20 
hampers of pole beans and 10 hampers of wax beans via Eagle 
Tracking. These two transactions involve different loads shipped 
via different truckers. 

Respondent's defense that it had already paid for the transac- 
tions because it had, in essence, been double-billed is without merit. 
We find that complainant did ship the produce indicated by the 
eight invoices, and that respondent has only paid for four the 
transactions and still owes $3,894.00. 

Complainant is entitled to receive the value of the goods shipped 
which is measured by the contract price of $8,284.00 less $4,390.00 
already paid, or $3,894.00. Respondent's failure to pay that amount 
is a violation of section 2 of the Act for which reparation should be 
awarded with interest. 


ORDER 

Within 30 days from the date of this order, respondent shall pay 
to complainant as reparation, $3,894.00, with interest thereon at 
the rate of 13 percent per annum from December 1, 1983, until 
paid. 

Copies of this Order shall be served upon the parties. 
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Adams Brothers Produce Company, Inc., p. Meat Distributors, 
Inc, PACA Docket No. 2-7089. Decided March 14, 1986. 

Dennis Becker, PreaidiiiK Officer 
Pro se, for complninnnt. 

Irvin$t Stluer, Alobninn, foi rcapondont. 

Decision by Donald A. Campbell, Judicial Officer. 

REPARATION ORDER 

This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $30,604.00 in con- 
nection with shipments of mixed produce in interstate commerce. 
A copy of the formal complaint was served upon respondent, which 
filed on answer thereto, admitting the material allegations of the 
complaint, including the indebtedness claimed by complainant. Ac- 
cordingly the issuance of an order without further procedure is ap- 
propriate, pursuant to section 47.8(d) of the Rules of Practice C 
CFR 47.8(d)). 

Complainant, Adams Brothers Produce Co., Inc., is a corporatioi 
whose address is P. O. Box 2682, Birmingham, Alabama 36202. Rt 
spondenl. Meat Distributors, Inc., is a corporation whose address is 
P. O, Box 9608, Mobile, Alabama 36691. At the time of the transac- 
tion involved herein, respondent was licensed under the Act. 

The facts alleged in the formal complaint are hereby adopted as 
findings of fact of this order. On the basis of these facts, we con- 
clude that the actions of respondent are in violation of section 2 of 
the Act (7 U.S.C. 499b) and have resulted in damages to complain- 
ant of $30,604.00. Accordingly, within 30 days from the date of this 
order, respondent shall pay to complainant, as reparation, 
$30,604.00, with interest thereon at the rate of 13 percent per 
annum from September 1, 1986, until paid. 

Copies of this order shall be served upon the parties. 
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Sun Valley Packing Company v. Pete Guinta d/b/a Top of the 
Hill Produce and/or Lloyd Myers Co. Inc. PACA Docket No. 
2-6378. Decided March 18, 1986. 

Complainant a proper party — change of contract terms t« conHignmciit — com* 
plainant liable for loss incurred in handling consigned lot — apparent autiiorify 
of broker-— buyer stopped from denying — breach of hrolter's dntjea^ — awanl of 
fees and expenses to complainant. 

Complainant found to be the pioper paity to file the complainant. Itcapondciit 
buyer sustained his burden of proving that the contract terms vvoie changed to a 
consignment on one of the three lots of produce involved Complaimuit liable for 
buyer's loss incurred in handling consigned lot. Where buyer had given the respond* 
ent broker authority to order produce m his name and terminated the grant of au 
thority without notifying the produce industry, buyei is estopped from denying the 
apparent authority of the broker to purchase the other two lots fVom coinplaiiiant 
Buyer liable for the purchase price of the two lots Broker breached its brokers 
duties with respect to the two lots, but incurred no liability because of tlio wo i ding 
of the complainant. Fees and expenses awarded to complainant 

Andrew Stanton, Presiding Officer. 

Thomas R, Oliven, Newport Beach, California, for complainant. 

Robert Lawler, DeWitt, New York, for respondent 

Decision by Donald A. Campbell, Judicial Officer. 

DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agi'icultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqX A 
imely complaint was filed in which complainant seeks a ropara- 
ion award against respondent Pete Guinta, d/b/a Top of The Hill 
loduce or, if such respondent is not found to be liable, respondent 
iloyd Myers Co., Inc., in the amount of $23,936.80 in connection 
vith three loads of lettuce allegedly sold and shipped to respondent 

Pete Guinta, d/b/a Top of The Hill Produce, in interstate com- 
raerce. 


A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon each respondent. Respondent Lloyd Myers 
answer, denying liability. Respondent Pete 
ruinta, d/b/a Top of The Hill Produce, initially failed to file an 
nswer and was held in default but, after its motion to reopen the 

panted, it filed an answer denying liability and as- 
Brtmg a counterclaim for $727.82. 

The amount claimed as damages exceeds $15,000 and an oral 

aTf 1985 hearing look pLe on 

ay 7. 1985, at Syracuse, New York. At the hearing, one witness 
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testified for coinpluinanL, one witness testified for respondent Pete 
Guiiita, d/b/n 'I'op of The Hill Produce, and one witness testified 
for respondent Lloyd Myers Co., Inc. Evidence was introduced by 
the Presiding Officer as well as by all three parties. Pursuant to 
section 47.7 of the Rules of Practice (7 CFR §47.7) the report of in- 
vestigation prepared by the Department is also considered part of 
the evidence. The jDarties were given an opportunity to file briefs 
and claims for fees and expenses. Complainant and respondent 
Pete Guintu, d/b/a Top of the Hill Produce filed briefs. Complain- 
ant also filed a claim for fees and expenses. 

E1NI)IN(JS OF FACT 


1 . Complainant, Sun Valley Packing Company, is a partnership 
whose address is P.O. Box 869, Blythe, California. At the time of 
the transaction involved in the counterclaim, complainant was li- 


ce nsed under the Act. 

2. Respondent, Pole Guinta, d/b/a Top of The Hill Produce (here- 
inafter, “Guinta") is an individual whose address is 2100 Park 
Street, Syracuse, Now York, At the times of the transactions in- 
volved herein in the complaint, Guinta was licensed under the Act. 

3. Rospondont, Lloyd Myors Co., Inc. (hereinafter, “Myers”), is a 
corporation whoso address is 26742 Rotunda Road, P.O. Box 56818, 
Valencia, California. At the times of the transactions involved 
herein in the complaint, Myers was licensed under the Act. 


'1. In early March 1982, Guinta and Myers entered into an agree- 
ment providing that Guinta would accept billing on certain in- 
voices for produce purchased on his behalf by Myers but shipped to 
another buyer. When Myers received payment from the buyer, it 
would issue a chock payable to Guinta, at which time Guinta would 
pay the original invoice. The agreement did not provide that Myeis 
would purchase the produce from Guinta, or that Myers was not 
obligated to pay Guinta until Myers received payment from the 
third party buyer. Guinta set forth the provisions of this arrange- 
ment in an August 9, 1986, letter to the Department, which was 
plnced into evidence by the Presiding Officer at the oral hearing. 
Complainant was never notified of the existence of this arrang^ 
ment. Several loads of produce were purchased by Myers and billed 
to Guinta pursuant to this arrangement. Towards the end oj March 
1082, Guinta may have informed Myers that it was terminating the 
ngr-eement, but complainant was never notified of this. 

fi. On approximately March 29, 1982 and April , , comp am 

ant’s agent, Dave Garcia, sold to Guinte, tM'Oug yers a 

the broker, two truckloads of lettuce. The March 29, 1982 oad con- 
sisted of 794 cartons of 2% dozen Nunn Brand lettuce at $12.00 pei 
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carton plus $.65 per carton cooling and $22.50 for a Ryan recor<lei 
for a total contract price of $10,066.60, f.o.b. The April 1, 1982, lorn 
consisted of 825 cartons of 2% dozen Sir Jason Brand lettuce a 
$12.00 per carton plus $.65 per carton cooling and $22.50 for t 
Ryan recorder, for a total contract price of $10,468.76, f.o.b. Com 
plainant loaded the lettuce onto trucks, and prepared n bill o 
lading showing the destination as Guinta at Syracuse, New York 
However, both loads of lettuce were diverted by Myers to a recoivei 
in Kansas City, Missouri. Neither Guinta nor complainant were no 
tified of the diversion. Guinta did not learn of the purchases b> 
Myers on his behalf until shortly after they were made, when it 
received complainant’s invoices. 

6. Soon after arranging the March 29, 1982, transaction, Myerji 
issued and sent to complainant and Guinta a confirmation of sale 
noting that the seller was High & Mighty Farms, Blythe, Califor- 
nia, and the price terms were $7.00 per carton plus $.65 per carton 
cooling. The confirmation did not mention that the lettuce wa.s to 
be diverted to Kansas City, Missouri. 

7. Complainant was never paid for the March 29 and April I, 
1982, loads. 

8. On approximately April 6, 1982, complainant sold to Guinta, 
through Myers acting as the broker, 613 cartons of Sir Jason Brand 
lettuce at $6.00 per carton, plus $.65 per carton cooling, for a total 
contract price of $3,411.45, f.o.b. 

9. The April 6, 1982, load of lettuce was shipped to Guinlu, nlotjg 
with produce from another shipper, and arrived on approximately 
April 12, 1982. Upon receipt of the load, Pete Guinta wrote on tlio 
bill of lading that only 507 cartons were present. The load was then 
fedeially inspected, which resulted as follows, in relevant parti 


Products Inspected; 


Condition of Pack; 


Condition of Pack: 


Iceberg lype LETTUCIS in cartons 
branded: . . . “SIR JASON, Ufr- 
TUCE 2 'A DOZ. HEADS, SUNVAI.- 
LEY PACKING CO., BLY'I'HE, CA.". 

Applicant states: 513 cartons Sir Jason 
Brand . . . 

EACH LOT: Stacked at above location 
on pallets, in cooler. EACH LOT: 
Some cartons are crushed in nl vari- 
ous locations, from 1 to 2 inches. 

EACH LOT: Mostly fairly tight, some 
slack 1 to 2 inches. . . . 
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Sir Jason Lot: Ktingo 29.50 pounds to 
48,00 poiiiulBj average 37,07 poumls 
not weight por carton. 

TEMPEUATUim OP PRODUCT: Range 
37 to 

Quality: EACH LOT: Hoads or poi tiona of heads 

not affected by condition dofccte are 
freali and crisp. 

Condition JJIK LOT: WMPPER LEAVES: 

Unngo 5 to IJi heads per carton, aver- 
age 36% daniogo by yellow leaves. 
Uango 1 to 4 heads per carton, aver- 
age 10% Bncterial Soft Rot^ in various 
stages, affecting wrapper leaves only. 
HEAD LEAVES: Rniigo 2 to 6 heads 
per carton, average 12% damage by 
yellow leaves. Range 1 to 3 heads per 
carton, average 7% Bacterial Soft 
Rot, in various stages, affecting 1 to 4 
outer loaves. 


10. After the insiiection, Guinta notified Myers of the condition 
problomn, and Myors contacted complainant, which agreed to allow 
Guinta to handle the April 6 load on consignment. Myers then 
issued a confirmation of sale on April 14, 1982, reflecting this 
clituige ill the contract terms, 

11* Guinta resold the lettuce of the April 6 load and prepared an 
account of sales, which he sent to complainant. The account of 
sales reads as follows: 

Sun Valley Packing Company 
Post Office Box 869 
Blythe, California 92226 

Account of sales: Received only 507 


7 III $7.()()- 

49.00 

10 ot 5.00. 

75.00 

71 al/I.OO. 

284 00 

10 fit it.OO- 

30.00 

aoo at K,00- 

500.00 

22 at 2.00 cosh 

44.00 

192 dumpod 



$982.00 
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507 boxes times $3.14 per box freight, handling and comm. 
$1,591 98 freight 

117 84 handling and commission 


1,709 82 

982,00 gross return 
727,82 owed to us 


12. Complainant was never paid for the April 6, 1982, shipment 

13. Complainant has never paid Guinta the $727.82 which Guinfa 
claims to be due and owing for the April 6, 1982, shipment. 

14. An informal complaint was filed by complainant on Decem- 
ber 30, 1982, which was within nine months from when the alleged 
causes of action herein accrued. A formal complaint was filed on 
June 17, 1983. 

15. Guinta originally failed to file an answer and was held in de- 
fault. However, Guinta’s motion to reopen was granted and Guinta 
filed an answer on February 24, 1984, in which he asserted a coun- 
terclaim in connection with the subject matter of the complaint. 

CONCLUSIONS 

The first issue which must be resolved is whether the complain- 
ant is the proper party to bring the complaint filed herein. Both 
respondents deny that the three loads of lettuce at issue were jJiir- 
chased ft-om complainant. Myers claims that the purchases were 
made from Dave Garcia, selling for High & Mighty Farms, Blythe, 
Califoinia. The record contains confirmations of sale issued by 
Myers for the March 29. 1982, and April 6, 1982, loads which indi- 
cate that High & Mighty Farms, not complainant, was the seller. 
However, Dave Garcia testified (Tr. at 11, 12, 16, 17) that the three 
loads of lettuce sold to Guinta through Myers were from a smalt lot 
owned by complainant. Guinta admits receiving complainant's in- 
voices for the loads. In addition, an April 12, 1982, inspection taken 
on the April 6 load when it arrived at Guinta's place of business 
^ows that the lettuce originated from complainant (Finding of 
Further, Guinta sent his account of sales to complainant 

indmg of Fact 11). Therefore, while Myers may not have been 
aware of complainant’s involvement, it is apparent that Guinfa 

was well aware that complainant was the seller of the three loads 
if lettuce. 

discuss the April 6, 1982, shipment, which was ad- 
iittedly received by Guinta, Guinta claims that when the truck ar- 
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rived, it contained only 507 cartons, not the 613 cartons it had or- 
dered. The record contains a bill of lading on which Pete Guinta 
rfrote that only 507 cartons were received (Finding of Fact 10), Al- 
though the April 12, 1982, federal inspection says that the appli- 
fant, Guinta, asserted that 513 cartons were present at that time, 
" B believe the writing on the bill of lading is more convincing evi- 
dence of the number of cartons actually received by Guinta. 

Guinta also claims that the 507 cartons were severely deteriorat- 
fd upon arrival, and this is borne out by an April 12, 1982, inspec- 
tion report (Finding of Fact 9). Guinta contends that the contract 
terms were changed to a consignment. Complainant denies this, 
but the i*ecord contains a confirmation of sale issued by the broker 
reflecting this change (Finding of Fact 10), The burden is on the 
party asserting a change in the contract terms to prove such a 
change by a preponderance of the evidence (American Banana Co. 
(nc. V. Marvin Gray, 41 Agric. Dec, 539 (1982)), and it is our view 
tlmt Guinta has sustained his burden of proof in this regard. 
Guinta has submitted an account of sales, which shows that only 
J982.00 was received on resale. This is a reasonable figure consider- 
ing the severe deterioration shown by the lettuce upon Its arrival. 
In his account of sales, Guinta claims that after deducting freight 
and handling, complainant owes him $727.82. We conclude that 
Guinta's claim is valid, and find that complainant is liable for 
$727.82 in connection with the April 6, 1982, shipment. The com- 
plainant alleges that if Guinta is not found to be liable, Myers 
should be liable for failing to properly perform its broker’s duties. 
However, we do not perceive any breach of duty by Myers with re- 
spect to this transaction. 

Guinta claims it never ordered or received the March 29, 1982, 
and April 1, 1982, loads of lettuce. Myers contends that it had an 
arrangement with Guinta whereby Myera would order the produce 
on behalf of Guinta and then purchase it from him. Myers would 
then send the produce to a third party. Myers claims that it was 
only obligated to pay Guinta if it received payment for the loads 
from the third party to whom the loads eventually were shipped, 
and since it did not receive such payment, it had no obligation to 
pay Guinta. Guinta agrees to having arranged with Myers for 
Myers to order produce in Guinta’s name, with the understanding 
that the produce would be shipped elsewhere. However, Guints 
does not agree that Myers bought such produce from him for ship- 
ment to a third party, or that Myers had no obligation to pay him 
until Myers received payment by the third party. In addition, 
Guinta claims that it ended this arrangement towards the end of 
March 1982, shortly before the two transactions at issue occurred. 
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Guinta's version of this arrangement with Myers is set forth in Uh 
August 9, 1983, letter to the Department (Finding of Fact 4), and 
we believe it accurately describes the arrangement. 

Respondents do not allege that complainant was ever notified of 
the arrangement between them, and admit having failed to pay 
complainant for the two loads of lettuce. The question to be i‘e- 
solved is which respondent is liable for the lettuce. A siniilar situa- 
tion was presented in George Arakelian Farms, Inc* v, Lcomird 
0*Day Co, and/or 0-K Distributors, 31 Agric. Dec. 1395 {197JJ). In 
that case, the respondents claimed that they had agreed to a busi- 
ness arrangement allegedly prompted by O^K's record kcG])irig 
problems. For a limited period of time, O-'K would order produce 
on behalf of O'Day. 0-K would sell the produce to third parties, 
collect the purchase price, and remit it to O'Day. O'Day would then 
use these funds to pay the produce sellers. According to tJie re- 
spondents, the purchases at issue in that case were made by 0-K 
after its arrangement with O'Day had terminated. Therefore, tlie 
respondents contended that 0-K rather than O'Day was liable. The 
Judicial Officer found O'Day to be solely liable, stating (at 1401) ns 
follows: 


By placing Kirchberg [0-K] in a position of having ai>x>ar- 
ent authority to act for him, O'Day thus became liable to 
complainant not withstanding his alleged lack of actual 
authority. In situations such as this where a princijjul by 
any act or conduct knowingly causes or permits another to 
appear as his agent, either generally or for a particular 
purpose, he will be estopped to deny such agency, 


The Judicial Officer went on to note (at 1404) that no notice was 
ever given to the perishable agricultural commodities industry that 
this arrangement had ever been terminated and 0-K no longer 
ad authority to make purchases for O'Day. Similarly, in this cose, 
y permitting Myem to order produce in Guinta's name, for which 
Uinta was to be billed, and failing to notify the perishable agricuU 
ura c^modities industry that this arrangement was no longer in 
eltect, Guinta is now estopped from denying that Myers was no 
onger acting as his agent at the time it made the two purchases at 
issue. Therefore, Guinta must be held liable for the full purchase 

amounts of $10,066.60 and $10,478.75, 

totalling $20,525.35, 

certainly in breach of its bro- 
$46 28) if "^^-28 of the regulations (7 CFR 

eoinp to bp complainant that Guinta was not 

going to be receiving the March 30 and April 1, 1982, loads, and did 
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not prepare memoranda of sale stating truthfully who was going to 
be receiving them. As reprehensible as Myers’ conduct was, it 
cannot be held liable, as complainant has alleged that Myers is 
linble only if Guinta is found not to be. 

We have determined that Guinta is liable to complainant for the 
contract prices of the two loads it purchased, through Myers, in the 
amount of $20,525.35, less the $727.82 lost by Guinta as a result of 
the consigned load, or $19,797.53. Guinta’s failure to pay complain- 
ant this amount is a violation of section 2 of the Act, for which rep- 
aration should be awarded, with interest. 

Complainant, as the prevailing party, is entitled to reasonable 
fees and expenses in connection with the oral hearing. Complain- 
ant has submitted a claim for such fees and expenses in the 
amount of $4,367.17. Complainant’s claim is reasonable, and will be 
awarded in full. 


ORDER 

Within 30 days from the date of this order, respondent Pete 
Guinta, d/b/a Top of The Hill Produce, shall pay to complainant 
$19,797.53, with interest thereon at the rate of 13% per annum 
from May 1, 1982, until paid. 

Within 30 days from the date of this order, respondent Pete 
Guinta, d/b/a Top of The Hill Produce, shall pay to complainant, 
as reparation for fees and expenses, $4,867.17, with interest there- 
on at the rate of 13% per annum from the date of this order, until 
paid. 

The complaint against respondent Lloyd Myers Co., Inc. is dis- 
missed. 

Copies of this order shall be sei’ved upon the parties. 


Till Produce, Inc., v. Giant Pood, Inc. PACA Docket No, 2-6812. 
Decided March 18, 1986. 

Rejection without reasonable cause— transportation conditions abnormal— resale 
would have been futile — after buyer rejects, seller may retain possession. 
Respondent rejected the cantaloupes without reasonable cause and held liable for 
the contract price, as the warranty of suitable shipping condition was voided by the 
existence of abnormal transportation conditions, evidenced by the freezing damage 
affecting the melons upon arrival at respondent's place of business. Complainant 
was not required to resell the melons because such an effort would have been futile. 
Oompluinunt was not obligated to turn the melons over to respondent for resale 
after respondent’s rejection. 
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Andrew Stanton, Presiding Officer. 

TlFor complainant, pro se, 

Arthur D. Koch, Washington, D.C. for lespoiideiit 

Decision by Donald A. Campbell, Judicial Officer. 

DECISION AND ORDER 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Affriciillur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks a i-eparii- 
tion award against respondent in the amount of $6,062.60 in con- 
nection with the sale and shipment of a truckload of cantaloupes to 
respondent in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto, 
denying liability. 

Since the amount claimed as damages does not exceed $16,000.00 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR §47.20) is applicable. Pursuant to such procedure, 
the report of investigation prepared by the Department is consid- 
ered part of the evidence, as are the verified complaint and answer. 
The parties were given an opportunity to submit additional evi- 
dence in the form of verified statements and to file briefs, Respond- 
ent submitted an answering statement and complainant submitted 
a statement in reply. Respondent also filed a brief. 


FINDINGS OF PACT 

1. Complainant, Tri Produce Co., is a corporation whoso nddre.'^H 
is 1795 North Fine Avenue, Fresno, California. 

2. Respondent, Giant Food, Inc., is a corporation whose address is 

.0. Box 1441, Washington, D. C, At the time of the transaction in- 
volved herein, respondent was licensed under the Act. 

3. On approximately August 31, 1984, complainant sold to re- 
spondent a truckload of size 16 cantaloupes consisting of 1,060 car- 
tons at a price of $4.00 per carton, plus $.55 per carton precooJing, 

per carton palletizing, and $22.50 for a temperature recorder, 
for a total contract price of $5,062.50, f.o.b. The contract did not 
specify that the cantaloupes were to be U.S. number one. 

4. On August 31, 1984, complainant shipped the truckload of can- 
aloupes in interstate commerce to respondent, where it arrived on 

September 7, 1984 and was federally inspected. The inspection re- 
vealed as follows, m pertinent part: 



TRI PRODUCE, INC,, u. GIANT FOOD, INC. 777 

Volume 45 Number 2 

VARIOUS CONTAINERS Range 35 To 38”^. 

CANTALOUPES IN CARTONS: "Tri Brand 15, Ca 

Many top layer cartons and some 6th layer cartons show 
from one to two melons adjacent to sides or top of cartons 
being glassy and translucent following freezing injury up 
to Vi inch in depth. 

Remainder of Stock: Quality: Grade defects average 2% 
scars and misshapen. 

Condition: Mostly ripe and firm, many firm. Mostly turn- 
ing yellow, some green. 1 to 3 melons in moat cai'tons, 
none in some, average 9% damage by bruising, generally 
affecting ripe and firm melons and located at bottoms or 
sides of cartons. Average 2% damage by sunken areas, af- 
fecting ripe and firm melons. Less than 1% decay. 

GRADE: Meets quality requirement but fails to grade U.S. 

No. 1 only account of condition. 

REMARKS Restricted 10 pallets being unloaded and 4 pal- 
lets nearest rear doors. 

5. After the inspection, respondent refused to unload the melons, 
and indicated to the truck driver that it was rejecting the load. 
Complainant was notified and instructed the truck broker to dis- 
pose of the cantaloupes. The truck broker, on September 7, 1984, 
sent the following telegram to respondent: 

MAX SHAPIRO [respondent] IS REJECTING CANTA- 
LOUPES THAT MADE GOOD DELIVERY PER BOB 
STOCKTON OF TRI PRODUCE THE TEMPERATURES 
ON ARRIVAL WERE 36 TO 38 DEGREES USDA IN- 
SPECTION SHOWS 14 PERCENT CONDITION DEFECT 
ALAMO TRUCK BROKERS IS SELLING MELONS FOR 
SHAPIRO ACCOUNT WILL DEDUCT FREIGHT OF 
$2,800 PLUS $250 TO HAUL LOAD TO RICHMOND VIR- 
GINIA AND WILL REMIT REMAINDER TO TRI 
PRODUCE. 

Complainant subsequently called the truck broker and told him 
that if it should receive any net proceeds from its resale of the can- 
taloupes, those proceeds should be turned over to respondent, not 
complainant. 

6. The ti'uck broker disposed of the cantaloupes and remitted no 
proceeds to respondent. 
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7. A formal complaint was filed on March 6, 1986, whicli was 
within nine months from when the cause of action herein necnied. 

CONCLUSIONS 

Complainant contends that respondent rejected the cantn loupes 
without reasonable cause and is thus liable for the $5,062.60 con- 
tract price. Respondent argues that the condition of the canta- 
loupes upon arrival at its place of business was poor and justified 
their rejection. Respondent also claims that complainant deprived 
respondent of the ability to resell the cantaloupes after rejection by 
instructing the truck broker to take possession of the load and 
resell it in Richmond, Virginia. 

Complainant, as the party alleging that respondent rejected the 
cantaloupes without reasonable cause, has the burden of proving 
its own compliance with the tei'ms of its contract with respondent. 
Tom Bengard Ranch, Inc. a/t/a Keen Harvest v. Prevor-Mayrsohn 
International, Inc., 40 Agric. Dec. 1781 (1981). As this was nn f.o.b. 
contract, complainant gave an implied warranty of suitable ship- 
ping condition, "that the commodity, at the time of billing, is in a 
condition which, if the shipment is handled under normal transpor- 
ation service and conditions, will assure delivery without nbiior- 
nal deterioration at the contract destination agreed upon between 
the parties.” 7 CPR 46.43(j). Accordingly, in the absence of nornial 
transportation conditions, the suitable shipping condition warranty 
is inapplicable. 

The September 7, 1984, federal inspection indicates that many 
cartons of the load suffered severe freezing damage. This damage 
obviously occurred during transit. Therefore, it is appai’ont that 
transportation conditions in this case were abnormal, which voids 
the suitable shipping condition warranty. We conclude, Ihorcforo, 
^hat complainant has met its burden of proving its compliance with 
.•he terms of its contract, and respondent had no reasonable cause 
.0 reject the melons. 

Having rejected the cantaloupes without reasonable cause, rc- 
ipondent became liable for the difference between the contract 
'rice and the amount realized from complainant’s resale, provided 
le resale was made in good faith and in a commei'cially reasoiia- 
le manner. Byrd Produce Company v. Albany Public Markets, Inc., 
gric. Dec. 136 (1972); U.C.C. 2-706. The record does not reflocl 

e actual disposition of the melons, but complainant contends in 
ts sworn statement in reply that the trucking company sold them 
0 recover the cost of freight. In order for complainant to be able to 
ecover the contract price under the circumstances present in this 
-ase, 1 must show that it was unable to resell the cantaloupes at a 
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asonable price after having made a reasonable effort to do so, or 
show that such an effort would have been futile. R.V. Sour & Sons 
Orchaids, Inc. v. Affy Tapple, Inc., 42 Agric. Dec. 458 (1983); U.C.C. 
§ 2-709. We can assume from the deterioration and severe freezing 
damage shown by the September 7, 1984, inspection report that the 
melons were sufficiently deteriorated that their resale price could 
not have been in excess of the transportation costs. Therefore, any 
effort by complainant to resell the melons for a price greater than 
that obtained by the trucking company would have been futile. 

Respondent claims that it was wrongly deprived of possession of 
the melons and the opportunity to resell them on its own. Howev- 
er, the Uniform Commercial Code, at section 2-703, provides in rel- 
evant part that “where the buyer wrongfully rejects . . . the ag- 
grieved seller may , . . (d) resell and recover damages as hereafter 
provided (section 2-706. . . .” See also Gwin White & Prince, Inc. v. 
National Food Corporation, 42 Agric. Dec. 446 (1983). Therefore, 
complainant was legally entitled to turn over the melons to the 
trucking company, and under no obligation to provide them to re- 
spondent for resale. 

Complainant is entitled to the contract price of $5,062.50. Re- 
spondent’s failure to pay this sum to complainant is a violation of 
section 2 of the Act for which reparation should be awarded, with 
interest. 


ORDER 

Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $5,062.50, with interest thereon at 
the rate of 13 percent per annum from October 1, 1984, until paid. 
Copies of this order shall be served upon the parties. 


Robert L. Meyer d/b/a Meyer Tomatoes, y, Otay Packing Co 
PACA Docket No. 2-6833. Decided March 18, 1986. 

Undisputed nmouiit— Order issued— Payment in full of disputed amount. 
Respondont admitted liability for 9 of the 10 loads of tomatoes alleged in the com 
plaint, in the amount of $89,079.60, and an Order Requiring Payment of Undisputec 
Amount was issued requiring payment of that sum. Respondent's claim that the re 
maining $10,808.00 waa paid to complainant, supported by evidence that complain 
ant deposited the check, was not disputed by complainant. The complaint fo 
$10,868.00 was thus dismissed. 
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Andrew Stanton, Presiding Officer 
For complainant^ pro se. 

For respondent, pro se. 

Decision by Donald A. Campbell, Judicial Officer, 
DECISION AND ORDER 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et scq.). A 
timely complaint was filed in which complainant seeks n repara- 
tion award against respondent in the amount of $99,947.50 in con- 
nection with the sale and shipment of 10 truckloads of tomatoes to 
respondent in interstate commerce. 

A copy of the report of investigation prepared by the DepniTmeiit 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answoi' thereto 
admitting liability for $89,079.50, but denying liability for 
$ 10 , 868 . 00 . 

Although the amount claimed as damages is greater tluin 
$15,000.00, the parties waived oral hearing. The shortened proce- 
dure provided in section 47.20 of the Rules of Practice (7 CFR 47.20) 
is, therefore, applicable. Pursuant to such procedure, the repoi't of 
investigation is considered to be part of the evidence, as are the 
verified complaint and answer. The parties were given an opportu- 
nity to submit additional evidence in the form of verified stnto- 
ments and to file bi'iefs, but chose not to do so. 


FINDINGS OP FACT 

1. Complainant, Robert L. Meyer d/b/a Meyer Tomatoes, is an 
individual whose address is P.O. Box 606, King City, California. 

^Respondent, Otay Packing Co., is a corporation whose address 
is P.O. Box 3247, Chula Vista, California. At the times of tho trans- 
actions involved herein, respondent was licensed under the Act. 
91 ^ 9 ?” approximately August 28 and 30, September 1, 8, 11, 16, 20, 
^b, and 2J 1984, complainant sold to respondent 10 truckloads 

28, 1984, truckload 

f w j i \ contract prices for the remaining nine 

trucldoads totaled $89,079.50, f.o.b. The tomatoes were sold in con- 
.emplation of eventual movement in interstate commerce. 

^ Respondent received and accepted the tomatoes, but has paid 

iSs in the amount 

lenosited itifn ^ ^eck which complainant accepted and 

is account. Respondent has failed to pay complain- 
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ant the contract prices for the remaining nine loads of tomatoes in 
the amount of $89,079.60. 

5. A formal complaint was filed on March 1, 1986, which was 
within nine months from when the causes of action herein accrued. 

6. On May 8, 1985, respondent filed its answer, in which it admit- 
ted liability for all but one of the truckloads of tomatoes alleged in 
the complaint, in the amount of $89,079.60. Therefore, on June 26, 
1985, att Order Requiring Payment of Undisputed Amount was 
issued against respondent, ordering it to pay to complainant the 
undisputed amount of $89,079,60. 

CONCLUSIONS 

Respondent admits liability for all the transactions alleged in the 
complaint except for the shipment of tomatoes of August 28, 1984, 
with a contract price of $10,868.00, which respondent claims it paid 
to complainant in a check dated September 28, 1984. Respondent 
lias submitted with its verified answer a copy of the check which 
shows that it was accepted and deposited by complainant. Com- 
plainant has not responded to respondent’s allegations of payment. 
Therefore, we conclude that respondent has fully paid the 
$10,868.00 contract price for the August 28, 1984, shipment. As we 
have already issued an Order Requiring Payment of Undisputed 
Amount for the remaining $89,079.60, we conclude that respondent 
is without any further liability, and the complaint against it must, 
therefore, be dismissed. 


ORDER 

The complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 


Universal Fruit Co. Inc. v . Jerry’s Fruit & Garden Center, Inc. 
PACA Docket No. 2-6692. Decided March 24, 1986. 

Produce delivered must l)c same as that inspected for n “Purchase After Inspec- 
tion”. Parties must specify or clearly act in accordance with a "Purchase After 
Inspection.” A "Piirchnso After Inspection” makes inapplicable ail implied war- 
ranties. 

Com|>lainanl sold 1,066 boxes of strawberries to respondent after respondent made 
two dotoiled inspections. Respondent claimed complainant warranted that the unin- 
spected boxes were same quality and condition as those inspected. Complainant 
denied this. Since respondent accepted 'the goods after inspection and there was no 
showing goods were not same as those inspected, reparation was awarded to com- 
plainont. 
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Jory M. Hochberg, Presiding Officer* 

LeRoy W, Gudgeon, Northfield, Illinois, for complainant. 

David t/. Chicago, Illinois, for respondent. 

Decision by Donald A. Campbell, Judicial Officer. 

DECISION AND ORDER 
PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a ct seq.), 
hereinafter "PACA.” A timely complaint was filed in which com- 
plainant seeks an award of reparation against respondent in the 
amount of $3,696.00, in connection with the sale to respondent of 
1,056 cases of strawberries in interstate commerce. 

A copy of the Department's report of investigation was served 
upon the parties. A copy of the formal complaint was served ujjon 
the respondent. Respondent filed an answer denying any liability 
to complainant. The amount claimed as damages in the formal 
complaint does not exceed $16,000.00, and the shortened method of 
procedure provided in section 47.20 of the Rules of Practice (7 CFR 
§47.20) is applicable. Under this procedure, the verified pleadings 
of the parties are considered part of the evidence, as is the Depart- 
ment s report of investigation. In addition, the parlies were given 
an opportunity to file evidence in the form of sworn statonionls. 
Complainant filed opening statements and respondent filed answer- 
ing statements. Complainant then filed a statement in roj>]y. Nei- 
ther party filed a brief. 


FINDINGS OF FACT 

1. Complainant, Universal Fruit Company, Inc., is a corporation 
whose address is 36 South Water Market, Chicago, Illinois. 

2. Respondent, Jerry's Fruit & Garden Center, Inc., is a corpora- 
tion whose address is 7901 N. Milwaukee Avenue, Niles, Illinois. At 
the time of the transaction involved herein, respondent was li- 
censed under the Act. 

I complainant sold to respondent 

1,056 coxes of strawberries, which were all that remained from a 
oad of 4496 cases of strawberries which had been purchased by 
complainant, and which had arrived at complainant’s place of busi- 

Respondent hid agreed to 
Strawberries at a price of $3.60 per case 
th#> separate inspections made by respondent’s agents on 

^ purchase. The strawberries were picked up and deliv 
red by a cartage truck to respondent’s store on May 16, 1984. 
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4. On the morning of May 17, 1984, respondent’s buyer phoned 
coniplninant’s salesman to propose the return of the strawberries 
on the ground that the quality and condition was unsuitable. Com- 
plainant refused to accept the return of the strawberries. 

5, The formal complaint was filed on August 13, 1984, which was 
within nine months after the cause of action alleged herein ac- 
crued. 


CONCLUSIONS 

Complainant seeks to recover the full amount of the purchase 
price of l.OfiO cases of strawberries, alleging that the respondent 
made a "purchase after inspection" as that term is defined in sec- 
tion 46.43(fr) of the regulations promulgated under the PACA (7 
CFR § 46.43(ffi). If a "purchase after inspection" took place, re- 
spondent waived all implied warranties of qualitiy or condition. Re- 
spondent contends, however, that despite having inspected the 
strawberries, complainant’s agent expressly represented that the 
uninspected boxes were of the same quality as those inspected. Re- 
spondent further contends that upon the arrival of the strawber- 
ries it discovered that they were not as represented, and that 65% 
were offered for sale as canning fruit at $1.00/case and 35% were 
unsaleable and, therefore, thrown out. 

There were two basic areas of factual dispute. The first concerns 
whether any express warranties were made at the time of sale. 
Complainant claims none were made while respondent claims com- 
plainant’s employee expressly represented that the uninspected 
boxes wore of the same quality as the inspected boxes. The second 
factual dispute concerns the actions and statements of the parties 
after’ the strawberries arrived at respondent’s store. Complainant 
contends that when respondent complained about the quality the 
following day, complainant agreed to reduce the purchase price 
$1.50 per case as a "courtesy." Respondent contends that complain- 
ant’a salesman acknowledged the unmerchantable condition, and 
told respondent to sell the strawberries for whatever it could get, 
and that the parties would later make a settlement. Respondent 
further states that it informed complainant that it planned to sell 
the strawberries for $1.00 per case before actually doing so. 

It is complainant’s burden to prove by a preponderance of the 
evidence that the transaction in question was a purchase alter m- 
8i>ection.’’ Crouse Farms v. Dublin Produce Co., 29 Agric. Dec. 1439 
(ID70). To carry this burden, complainant must shw that the goods 
shipped were the same as the goods inspected, ® 

United Fruit, 16 Agric. Dec. 1066 (1957), and that the parties used 
the term "purchase after inspection" or acted in accordance with a 
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belief that the contract was governed by it, Ritepak Produce v. 
Green Grove Markets, 29 Agric. Dec. 165 (1970). First, there is little 
or no dispute concerning the identity of the goods. The sworn state- 
ment of complainant’s salesman states that the strawberries were 
first offered to respondent’s buyer at $4.00 per case, but were re- 
duced to $3.50 per case if respondent desired to take all the re- 
maining cases. Neither respondent’s buyer, who inspected the 
strawberries at complainant’s facility on two occasions on tlio day 
of shipment, nor respondent’s owner, who was present during the 
second inspection, question whether the strawberries delivered 
were the same as those available for inspection. 

The record also supports complainant’s contention that tho con- 
tract was for "purchase after inspection” as that term is defined by 
section 46.43(ff) of the regulations. Complainant’s salesman states 
in his affidavit that first the respondent’s buyer and then tho 
buyer and the owner made two separate inspections on the day in 
question, and describes in detail the extensive and unrestricted in- 
spections which took place in complainant’s cooler. The accomplish- 
ment or details of these inspections are not denied by respondent’s 
buyer and owner. Respondent claims, instead, that complain ant’s 
salesman expressly represented that the uninspected cases were of 
like quality and condition. However, this claim is not in conformity 
with respondent’s previous statement that it purchased the 
produce "under the assumption that it was saleable merchandise.’' 
Moreover, respondent does not explain how the circumstances of 
the alleged representation by complainant’s salesman came about, 
particularly when the two full and complete inspections would tend 
to make it unnecessary. Finally, respondent offers absolutely no 
documentary evidence to substantiate its claims that 35% of the 
strawberries had to be thrown out and 66% had to be sold for can- 
ning. Even if this was not a purchase after inspection, the lack of 
such documentary evidence would tend to undermine respondent’s 
claim of damages as a result of breach of contract. 

It has been held that full and complete inspection makes inappli- 
cable all implied warranties. Max Feldman & Sons v. Alderiso 
Bros., Inc., 27 Agric. Dec. 763 (1968); Roll Packing v. Bracker, 18 
Agric. Dec. 976 (1959). At times, even "doorway inspections” have 
been found to form the basis for a purchase after inspection. Leo & 
Sons v. Wesco Foods Co., 12 Agric. Dec. 188 (1953). The two ina])ec- 
tions conducted by respondent herein provide ample support to find 
a ‘purchase after inspection,” making all implied warrantios inap- 
phcable. The evidence further supports a finding that no express 
warranties were made. Since respondent rejected complainant's 
offer to settle the dispute by reducing the purchase price $1.60 per 
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se, complainant is entitled to the full purchase price of $3,696.00 
orifriQf^j^Uy agreed to by the parties. Respondent's failure to pay 
is amount is u violation of section 2 of the Act for which repara- 
>ni should bo awarded with interest. 

ORDER 

Within thirty days from the date of this order, respondent shall 
iLy to complainant, as reparation, $3,696.00, with interest thereon 
tho rale of 13% per annum, from July 1, 1984, until paid. 
Copies of this order shall be served upon the parties. 


KNICK AN!) FilICE PACKING Co., U CORGAN & SON, InC. PACA 
I^ockot No. 2-()743. Decided March 24, 1986. 

irdca «r proving broach and damages upon respondent — Damages resulting 
froui hiunoh—Kcspondcnl failed to prove— Resale of consigned peppers not 
pro 111 pi and proper — ibn ehase price — Ucnsonable value of peppers on quantum 
merit imnlH. 

3 reaiKmdent made no attempt to justify its failure to pay for three of the five 
ada of puppeu’H it admittedly received and accepted, it is liable for their contract 
■icea Hogurding one of tho remaining loads, while respondent may have proved a 
‘oacb i)l‘ warranty by complainant, respodent has failed to sustain its burden of 
^ovinpj dainagcH as it did not provide ony evidence of resales. With respect to the 
her rcinuintng load, although there is evidence to support respondent's allegation 
lai tho popijors woro consigned, respondent failed to make prompt and proper re- 
lics and is liable for tho reasonable value on n quanUtm meruit basis. Complain- 
ni^a dainnKi»s arc limited to the amount sought. 

ftilrcio Sicniion, Presiding Officer. 

'homan R. Olivvri, Newport Beach, Calif., for complainant, 
or respondent, /w'o .‘je. 

^eci^ion by Donald A. Campbell^ Judicial Officer, 

DECISION AND ORDER 

This is a reparation proceeding under the Perishable Agricultur- 
l 1 Commodities Act, 1930, as amended (7 U.S.C. 499a et seq*)^ A 
imely complaint was filed in which complainant seeks a repara- 
ioii award against respondent in the amount of $12,586.20 in con- 
lection with the sale and shipment of five lots of peppers in inter- 
itato commerce. 

A copy of the report of investigation prepared by the Department 
■vas Borved upon each of the parties. A copy of the formal com< 
plaint was served upon respondent, which filed an answei t ere o 
ieiiying liability with respect to three of the lots. 
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Since the amount claimed as damages does not (>xcci’‘^ 
the shortened procedure provided in section 47.21) oC 
Practice (7 CFR §47.20) is applicable. Pursuant lo hiu-Ii i, 
the report of investigation is considered to be j)arl oC 
as is the verfied complaint. The answer, since it is mil Vi 
not considered part of the evidence. The parties were 
portunity to submit additional evidence in the fbriii '»( 
statements and to file briefs. Complainant subinilled 
statement, but respondent elected not to submit any iiibU t 
dence. Neither party filed a brief. 

FINDINGS OF PACT 

1. Complainant, Denice and Filice Packing Co., is ii 
whose address is 10001 Fairview Road, Hollister, Calirm'O 

2. Respondent, Corgan & Son Inc., is a corporation wl>< 

is 161-162 N.Y.C. Terminal Market, Bronx, Now YiO'U 
times of the transactions alleged herein, respondiMit 
under the Act. 

3. On approximately July 27, 1984, complainant sold 
80 cartons of large red bell peppers in interslah' 
Shopwell Stores, Inc., Bronx, New York. Colvin DmlrilnUI 
pany, Millbrae, California, acted as the broker. Upon niriv 
receiver’s place of business on August 1, 1984, the n'ccivt*!* 
to the broker that the peppers had been inspected aiul i 
have condition defects averaging 25 percent dnmiigo 1>>* 
sunken discolored areas affecting over Vo to ‘/a of the Hiu’ltn 
peppers, five to 12 percent, average nine percent dnnmgt* I 
eling, and two to seven percent, average four porcenl (In) 
decay. The broker reported this to complainant, which mi 
respondent to handle the peppers for complainunl’s ru’t*«n 
parties then agreed that respondent would pay coin|)liiimi 
per carton for the peppers, totaling $660.00, f.o.b. 

not made any payment to complainant for the 80 carlo iiH 
pers. 

4. On approximately July 24 and August 2, 7, and 15, 10 
plainant sold and shipped to respondent, in iniorstale co) 
four lots of peppers for f.o.b. prices of, respeetivtdy* 
$4,539.30, $4,343.40, and $2,743.60. All four loads won* uec« 
respondent. The price terms for the July 24, 1984, Hhipnio 
eventually changed to a consignment, but respondent did iri 
an account of sales, or any payment. Respondent has not ri' 
payment for the other three lots of peppers as well. 



ni'4NK;]0 and PILICE packing CO. i>. CORGAN & son 787 

Volumo ‘15 Number 2 


ufjust 21, 11)84, respondent secured a federal inspection of 
it If), 1984, shipment. That inspection stated as follows, in 
lart; 


poratun* of Product* Ranges 48-10 50I<\ 

litioa: Mostly fresh, firm and crisp. Red color f) 

to nvorogo 20% damage by 

ahrivoling. 18 to 26%, average 18% 
damage by niimcious slightly sunken 
discotored arena Decay langes 2 to 
n%, average 6% Gray Mold Rot and/ 
or Bacterial Soft Rot in various stages 
affecting walls and calyxes. 


ondonl did not resell any peppers from the August 16, 
-ment. 

mal complaint was filed on December 24, 1984, which was 
lie months from when the causes of action herein accrued. 

CONCLUSKINS 

deni does not deny I’eceiving and accepting the five loads 
8 at issue, but claims in its unverified answer that three 
ds were abnormally deteriorated upon arrival at its place 
as. Having accepted the five loads, respondent became 
the agreed upon contract prices, less any damages result- 
ttiiy breach of warranty by complainant. Respondent has 
m of proving the breach and damages by a preponderance 
dence. Ma^ic Valley Produce, Inc. v. Art Kramer’s Produce 
ervice, Inc., 39 Agric. Dec. 464 (1980) 
tinnni admits that the August 16, 1984, load of peppers 
rioruted upon arrival at respondent’s place of business 
oral inspection report contained in the report of investiga 
inns this (Finding of Fact 6), However, complainant claimi 
londent refused to negotiate any settlement and has no 
an accounting on the shipment. The record does not con 
evidence of resales by respondent on the August 15, 198<l 
.. Therefore, we conclude that while there might hav. 
•each of warranty by complainant on this load, respondeni 
d to sustain its burden of proving any damages resultin 
h breach. Therefore, respondent is liable for the full coi 
:e of $2,743.50. 

gh respondent does not allege in its unsworn answer the 
s any problem with the July 27, 1984, load, the report oi 
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investigation contains a letter from the broker, who states Ifml it 
received notice from respondent on August 1, 1984, tlial Uie July 
27, 1984, load had condition problems when it arrived at the place 
of business of the original receiver, Shopwell Stores liic., Ururi’C, 
New York. The broker claims that the peppei’s were sent to re- 
spondent to handle for complainant’s account. In its opening .slulo- 
ment, complainant does not agree that the peppers were uon.signcd, 
but claims that respondent agreed to accept them at a fixed price 
of $7.00 per carton, or $560.00 for the load. Even if the 
were consigned to respondent, respondent had the duty to (noiiiptly 
and properly resell them, render an accounting to coniplniiiant, 
and pay over to complainant the net proceeds after (led uc ting it-< 
necessary expenses incurred in the resale. Stoops <6 IViVavwj. Inc. v. 
Wholesale Produce Exchange, 41 Agric. Dec. 290 (1982). HeHpuruh'nl 
has not provided any evidence of resales, and has made no 
ment at all to complainant for this load. Therefore, wo corichule 
that even if respondent accepted the peppei-s on consign tiiotU, it 
breached its duty to complainant and is liable for the rcuiHOiKiMc 
value of the peppers on a quantum meruit basis. Grady 2*rttvtk' v. 
E. Vega & Sons Produce, 41 Agric. Dec. 1196 (1982). In the nlTscnco 
of any other evidence as to the reasonable value of the popiiera, vse 
take judicial notice of the Bronx, New York, Market News Hei vic»’ 
Reports for August 1, 1984, which shows a price of $25.0(1 jR-r 
carton for the type of peppers involved herein, or $2,000.00 far 41II 
80 cartons. However, this exceeds the $560.00 reciuostod by coni- 
plainant, and we conclude that respondent is liable for tliis Ich-M-r 
sum only. 

With respect to the three remaining loads of peppoi'8 tit isaui', 
those sold on July 24, August 2, and August 7, 1984, roajMmtlont 
has not presented any evidence whatsoever to justify its fnituro to 
pay complainant the agreed upon contract prices. Thorolbrc, wc< 
find respondent to be liable for the full amount claimed in tlw com- 
plaint for all five shipment, totaling $12,586.20. Respondnnt’H fuil- 
uie to pay complainant this sum is a violation of section 2 of (he 
A.ct, for which reparation should be awarded, with interest. 

ORDER 

Within 30 days from the date of this order, respondent slmll pay 
comp ainant, as reparation, $12,586.20, with interest thereon at 
5^ rate of 13 percent per annum from September 1, 1984, until 

copies of this order shall be served upon the parties. 
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^LtissiNGS In Acres v, Robert W, Thurston d/b/a Thurston Mar- 
keting Co. PACA Docket No. 2-6843, Decided March 24, 1986, 

-ontrnct terms— Specific P.O.IL price oG^recil to— Contract terms not changed— 
Rii I'den of proof ns to breach and damages upon respondent — Breach of suitable 
^hipping condition warranty— Damages incurred by respondent exceed contract 
Pi'lee. 

t Was dtiter mined that the parties agreed to a specific F.O.B. contract price, and the 
Jrice terms were not changed after the truckload of strawberries arrived at respond- 
place of business. Respondent sustained his burden of proving a breach of com- 
aui table shipping condition warranty. The damages incurred by respond- 
ent exceeded the contract price. Therefore, the complaint was dismissed 

Stafitnn, Presiding Officer. 

^or complainant, pro se. 

^or respondent, pro se. 

^eoisiofi by Donald A. Campbell, Judicial Officer, 

DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur* 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.X A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $3,164.80 in con- 
nection with the sale of a truckload of strawberries shipped in 
interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaiiit was served upon respondent, which filed an answer thereto, 
denying liability. 

Since the amount claimed as damages does not exceed $15,000.00, 
the shortened procedure provided in section 47,20 of the Rules of 
Practice (7 CFR § 47,20) is applicable. Pursuant to such procedure, 
the report of investigation is considered part of the evidence, as aie 
the verified complaint and answer. The parties were given an op- 
portunity to submit additional evidence in the form of verified 
statements and to file briefs. Complainant submitted an opening 
statement, respondent submitted an answering statement, and 
coinplainant submitted a statement in reply. Respondent also nied 
a brief. 


FINDINGS OF FACT 

1, Complainant, Blessings In Acres, is a partnership whose ad- 
dress is P.O. Box 356, Soledad, California. 

2. Respondent, Robert W. Thurston d/b/a Thurston Marketing 
Co,, is an individual whose address is P.O. Box 1903, Bakersfield, 
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California. At the time of the transaction involved herein, respond- 
ent was licensed under the Act. 

3, On approximately June 16, 1984, complainant sold to respond- 
ent a truckload of strawberries consisting of 1,128 fiats, U,S. 
number one, at the price of $6.00 per flat, plus $.60 per flat for 
cooling and $222,00 for tectrol, for a total of $7,666.80, f.o.b, 

4, The truckload of strawberries was shipped, in interstate com- 
merce, to respondent's customer, Kleiman & Hochberg, Inc., Bronx, 
New York, where it arrived at approximately 8:00 a,m. on June 21, 
1984. The temperature recorder shows that a temperature of ap- 
proximately 35° was maintained throughout transit. 

5, The truckload of strawberries was federally inspected at 4:45 
a.m. on June 22, 1984, and revealed as follows, in relevant part: 


VARIOUS CONTAINERS Range 42^^ To 45'’F 

STRAWBERRIES: California Strawberries ‘Tlessinga in 

Acies Co.” 


Applicant States: 1,000 flats. 


Quality; Grade defects average 3% misshapen. 

Condition: Mostly ripe and firm, mostly fairly 

bright, some dull. [Unintelligible] 
fresh and green 15 to 36% average 
22% ripe and soft, many which are 
leaking Decay ranges 12 to 2S% aver- 
age 20% Gray Mold Rot in various 
stages, some of which in [unintelligi- 
ble] 


6. Respondent received $2,820.00 from its resale of the strawber- 
ries to Kleiman & Hochberg, Inc., which sum it remitted to com- 
dainant as the undisputed amount owing. Respondent has not 
lade any additional payment to complainant for the strawberries 
i issue. 

7. In a letter to the Department dated October 8, 1984, respond- 
it's owner, Robert W. Thurston, Jr., states as follows, in pertinent 
art, concerning the load of strawberries at issue: 

We purchased these berries, if you can call it a purchase, 
based on an FOB price of $6.00, but the terms of the pur- 
chase were FOB as to price, delivered as to terms, U.S. 1 
grade and excellent quality on arrival. 
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8, A fonnal complaint was filed on February 25, 1985, which was 
within nine months from when the alleged cause of action herein 
accrued. 


CONCLUSIONS 

The first issue which must be resolved is the parties* dispute over 
the agreed upon contract price. Complainant asserts that respond- 
ent agreed to an f.o.b. price of $6,00 per flat, plus cooling and tec- 
trol. Respondent maintains that the price was to be determined 
after arrival because respondent’s Mr. Thurston had no prior 
knowledge of the shipper or label. The report of investigation con- 
tains a letter dated October 8, 1984, from Mr. Thurston to the De- 
partment in which he admits that he purchased the strawberries 
based on an f.o.b. price of $6.00 (Finding of Fact 7). Therefore, we 
conclude that a specific contract price was agreed to by the parties, 
in the amount claimed by complainant. 

Respondent admits receiving and accepting the strawberries, but 
claims they were extremely deteriorated and, when complainant' 
was advised of this, complainant agreed that respondent shouh 
handle the strawberries for complainant’s account. Complainan 
denies that any authorization was given respondent to handle th 
strawberries for its account. The burden is upon respondent, th 
party alleging a change in the contract terms from f.o.b. to a con 
signmeni, to prove such a change by a preponderance of the evi- 
dence. Americari Banana Co,, Inc, v. Marvin Gray, 41 Agric. Dec. 
539 (1982). Respondent has not presented any evidence, other than 
ita own assertions, of the alleged change in contract terms. There- 
fore, we conclude that respondent has failed to sustain its burden 
of proof in this regard. 

Having accepted the strawberries, respondent became liable for 
the agreed upon contract price less damages resulting from any 
breach of warranty by complainant. Respondent has the burden of 
proving the breach and damages by a preponderance of the evi- 
dence, Farm Market Service, Inc, v. Albertsons Inc,, 42 Agric, Dec 
429 (1983). As this was an f.o.b. sale, complainant gave the impliec 
warranty of suitable shipping condition, which is defined in th( 
regulations (7 CPR 46.43(j)) as meaning that ^The commodity, 
time of billing, is in a condition which, if the shipment is handled 
under normal transportation service and conditions, will assure de- 
livery without abnormal deterioration at the contract destination 
agreed upon between the parties.” The record contains a federal m- 
speciioii dated June 22, 1984 (Finding of Fact 5), which shows that 
the strawberries at issue were extremely deteriorated, containing 
an average of 22% soft and 20% decay. The inspection also reveals 
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that the temperature of the product ranged from 42° to 45”F. Com- 
plainant argues that this high temperature caused the deteriora- 
tion found by the inspection. However, transportation conditions 
were normal, as the temperature recording tape shows that a tem- 
perature of approximately 35° was maintained throughout transit 
(Finding of Pact 4). Even if the strawberries were mishandled from 
the time they arrived at respondent’s place of business on Juno 21, 
1984, at 8:00 a.m. to the time of the inspection on June 22, 1984, at 
4:45 a.m. such as to cause the pulp temperature to rise to 42 to 
46°F., such a rise in pulp temperature would not cause strawberries 
in suitable shipping condition to experience a total of 44% detorio- 
ration after only 21 hours. It is quite clear that the strawberries 
were excessively deteriorated when they arrived at respondent’s 
place of business and, therefore, were in breach of warranty. 

Respondent’s damages resulting from complainant’s breach of 
warranty are the difference at the time and place of acceptance be- 
tween the value of the strawberries if they had been as warranted 
and their actual value. Tom Bengard Ranch, Inc. a/t/a Kleen Har- 
vest V. Garden State Farms, Inc., 42 Agric. Dec. 922 (1983). The 
Market News Service Reports for Bronx, New York shows that on 
June 21, 1984, the value of the strawberries involved herein if they 
had been as warranted was from $.75 to $1.00 per pint, mostly $.90 
to $1.00 per pint. Using the $.90 per pint figure results in a price of 
$10.80 per flat, or $12,182.40 for the entire 1,128 flat load. For the 
actual value of the strawberries, we look to the proceeds of a 
prompt and proper resale. Respondent claims that $2,820.00 was re- 
ceived from its buyer, Kleiman & Hochberg, Inc. While the docu- 
mentation in the record as to this resale is not as complete as we 
would like, it is apparent from the condition problems of the straw- 
berries that respondent was extremely fortunate to recover even 
$2,820.00. Therefore, we find respondent's I'esale to have been 
prompt and proper. 

Respondent’s damages were thus $12,182.40 less $2,820.00, or 
$9,362.40. This exceeds the contract price of $7,666.80 and, there- 
fore, respondent had no obligation to remit anything to complain- 
mt. Respondent has paid $2,820.00 to complainant and is not liable 
or any additional sum. Accordingly, the complaint must be dis- 
lissed. 

ORDER 

The complaint is hereby dismissed. 

Zlopies of this order shall be served upon the parties. 
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Kknt W, Nohtucross d/b/a Nouthchoss Distributing, v . Carni- 
val Fruit Co. Inc. PACA Docket No. 2-6671. Decided March 
27, 1986. 

Cunimereial unit ia entire load — Unloading truck as act of acceptance— 
Acceptance of wrongful rejection. 

Respondent hold to have accepted a truckload of tomatoes when it accepted a part 
of tliom for iU own use. However, since complainant agreed to its wrongful rejection 
of the remainder of the load, respondent is not liable for damages. 

IkJirus /ieo/ur, Piosidiiig Officer. 

/V(i se^ for complainant 
fro se, for respondent. 

Decision by Donald A. Campbell, Judicial Officer. 

DliCISlON AND ORDER 
PRELIMINARY STATEMENT 

Tliis ia a reparation proceeding under the Perishable Agricultur- 
al Gommodilios Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks $3,884.50 in 
connection with a transaction in interstate commerce involving the 
shipment of cherry tomatoes, a perishable agricultural commodity. 

A copy of the Department’s report of investigation was served on 
each of the parties. In addition, respondent was served with a copy 
of the formal complaint, and filed an answer thereto denying any 
liability to complainant. 

Since the amount claimed as damages did not exceed $15,000.00, 
the shortened method of procedure provided in section 47,20 of the 
Rules of Practice was followed. Under this procedure the verified 
pleadings of the parties are considered a part of the evidence in the 
case, as is the Department’s report of investigation. In addition, the 
parties were given the opportunity to submit further evidence by 
way of verified statement. Complainant filed an opening statement, 
and respondent filed an answering statement. Neither party filed a 
brief. 

FINDINGS OP PACT 

1, Complainant, Kent W. Northcross is an individual doing busi- 
ness as Northcross Distributing, with an address at Rio Rico Indus- 
trial Park, Nogales, Arizona 85621. 

2. Respondent, Carnival Fruit Co., Inc., is a corporation with an 
address at 476 N.E. 185th Street, North Miami Beach, Florida 
33179, At the time of the transaction involved in this proceeding 
respondent was licensed under the Act. 
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3. On May 28, 1984, complainant sold to respondent 1,080 trays of 
cherry tomatoes at $6.30 per tray plus $.40 per tray for palletizing, 
and $22.50 for a temperature recording device, for a total contract 
price of $7,258.50, f.o.b. The cherry tomatoes were shipped from Ar- 
izona to Florida on that date, and arrived in Florida on May 31, 
1984, where they were received and accepted by respondent. 

4. The transaction was brokered jointly by Joe Yrigoyen Broker- 
age of Nogales, Arizona, and by The Tobi Company, located in 
Miami, Florida. Joe Yrigoyen Brokerage issued a Broker’s Memo- 
randum of Sale which reflected the terms of the contract, as set 
forth in paragraph 3, above. 

5. Upon arrival of the tomatoes in North Miami Beach, Florida, 
respondent unloaded the truck, thereby accepting the tomatoes, Its 
visual inspection revealed that a number of the trays of the toma- 
toes were already ripe. Therefore, it called for a federal inspection, 
which was held on May 31, 1984. That inspection showed in perti- 
nent part that the range of temperatui-e for the containers of 
cherry tomatoes was 58“ to 60“F, far in excess of the 46“ to 48“ tem- 
peratures requested by complainant upon the loading of the truck. 
It also showed as regards condition as follows: 

680 Lot: Average appioximately £)0% red, 

Ranges 2 to 28%, average 11% Soft 
Average 1% decay. 

450 Flat Lot: Average appioximately 
20% turning and pink, 80% Light red 
& red. No decay 


Under the remarks section of the inspection certificate the in- 
spector wrote “Applicant states above lot unloaded and reloaded 
onto trailer. Above lots separated for inspection by applicant.” 

6. Although divided into two lots, the cherry tomatoes inspected 
by the inspection reflected in paragraph 6, above, were the 1,080 
trays delivered to respondent by complainant. 

7. As a result of the federal inspection the respondent notified 
complainant through the brokers that it was rejecting the 630 
trays of cherry tomatoes which were red because they were over- 
ripe. However, it stated that it was accepting the 460 trays of 
cherry tomatoes which were turning and pink. Complainant initial- 
ly notified respondent that it accepted respondent’s actions in re- 
’ecting a part of the load of the cherry tomatoes. It placed the 680 
.rays of cherry tomatoes with another company in Miami, Florida 
cnown as Caribe Produce at $1.00 per tray plus $.40 per tray for 
lalletizing and handling for a total contract price of $882.00. Com- 
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pi a inant issued an invoice to Caribe Produce for that amount 
which it dated May 28, 1984, although such invoice was issued 
later, and which invoice contained the same invoice number as did 
the original invoice to Carnival Fruit Company, Caribe Produce 
paid Northcross Distributing $882.00 with respect to its purchase of 
the G30 trays of tomatoes. 

8. Respondent paid complainant $3,002.50 for the remaining 450 
trays of cherry tomatoes which it kept. That left $3,374.00 unpaid 
out of the total contract price of $7,258,50. 

9, A formal complaint was filed in this proceeding on September 
13, 1984, which was within nine months of the time the cause of 
action herein arose. 


DISCUSSIONS 

Tliis proceeding involves a situation in which respondent wrong- 
fully rejected a portion of a truckload of cherry tomatoes because 
of their ripe condition upon arrival However, it also involves a cir- 
cumstance in which we find that complainant accepted respond- 
ent's wrongful rejection, as a result of which respondent must pre 
vail. 

Upon arrival of the cherry tomatoes in Miami, Florida respond 
ent determined after visual and federal inspection that 630 of the 
1,080 trays were riper than it wished. However, the other 450 trays 
met its requirements for ripeness. As a result of the federal inspec- 
tion respondent notified complainant through two brokers, The 
Tobi Company of Miami, Florida and Joe Yrigoyen. Brokerage of 
Nogales, Arizona that it was rejecting the 630 trays which were 
overly ripe. It has long been held that a receiver cannot accept a 
portion of a truckload of a commodity while rejecting the rest, Sali 
nos Lettuce Farmers Corporative v. Larry Ober Company, 39 Agric 
Dec, 65 (1980). The evidence also reflects that the respondent un 
loaded and reloaded the tomatoes. This is also an act of acceptance 
Theron Hooker Company v, Ben Gatz Co,, 80 Agric. Dec. 1109, lllJ 
(1971). Therefore, respondent's rejection of the 630 trays of cherrj 
tomatoes was a wrongful rejection. However, complainant accepte( 
respondent's rejection of the 630 trays of cherry tomatoes. Becaus( 
complainant agreed to the action of respondent, respondent is ab 
solved from any liability which might arise from its wrongful rejec 
tion. See Walters Produce, Inc, v, Fi^ancis Produce, Inc, 44 Agric, 

Dec. (1985); Admiral Packing Co, v. Prevor-Mayrsohn Interna 

tional, Inc,, 41 Agric. Dec. 99 (1982). 

Subsequent to accepting the rejection complainant advised re- 
spondent that it was not accepting respondent's rejection of the 630 
trays of cherry tomatoes. It told respondent that it considered the 



796 


PERISHABLE AGRICULTURAL COMMODITIES ACl’ 
Volume 45 Numbei 2 


problem to be a transportation problem, as a result of 
spondent should look to the trucking company for 
for any damages it might have suffei’ed, and that complaiii«*^^ 
seeking to recover the full contract price. However, 
actions were inconsistent with such action. Complainant itjsiied on 
invoice to the secondary receiver of the 630 trays, Caribe Produce 
of Miami, Florida. Caribe Produce paid the full invoice of 

$882.00 directly to complainant, thereby showing that, indeed, com- 
plainant had assented to the rejection by r*espondent. 

Bobby Wagner, the employee of Northcross Distributing wlio t^cgo- 
tiated the contract with respondent, and who discussed the matter 
with Joe Yrigoyen Brokerage, signed a letter along with doo Yri- 
goyen concerning the transaction involved. Those individuals 
stated that there had been a delay in receipt of a sufficient civiauti- 
ty of cherry tomatoes to fill respondent’s order, from Mery 
May 28, 1984. Both Mr. Wagner and Mr. Yrigoyen stated tlmt: 

After several phone conversations between Joe Yrig’oyoii 
and Bobby Wagner it was agreed that Carnival Fruit Co., 
would unload the 450 Flats of Pink to Light Red Choi'i'y 
Tomatoes at the invoice price, and pay the trucker for that 
portion of the Freight, and that Northcross Distribiitini? 
would find another receiver in the Miami area to haiidlo 
the balance of 630 Flats of Cherry Tomatoes. 

’'he information quoted above was conveyed to The Tobi Company, 
md appai’ently it was not until sometime later that other issues 
vith respect to the payment of freight arose. The statomeat by 
complainant's broker and employee is very damaging to complain- 
ant's case, and must be given great weight. 

In review of the above we find that respondent did not violate 
the Act. 


ORDER 


The complaint is dismissed. 

Copies of this order shall be served upon the parties. 


'yrk Farm, Inc., v . Dandbea Produce, Inc. PACA Docket No. 2 - 
6709. Decided March 27, 1986. 

Acceptance occurs upon unloading — Broker’s statements — Private inspcedfjiis 

discounted. 

jn respondent unloaded a truckload of pickles it accepted them, as n of 

zh it had the burden to show they did not meet contract specifications. pi’civi- 
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sioit of offidavits (rom piivute pat tics are not acceptable ns to condition The state- 
ment of the Inoker as to the tiunsaction is given gieat weight, as a result of which 
it was dotei mined that the contract was not niodiried. 

Deri/tis liei'ker, I’lesicling Officoi 
For cotnpininant, pio se. 

For reapondoiit, pro se 

Decision by Donald A. Campbell, Judicial Officer, 

DECISION AND ORDER 
PRELIMINARY STATEMENT 

This ia a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1980, as amended (7 U.S.C. § 499a et seq,). A 
timely complaint was filed in which complainant sought an award 
of reparation in the amount of $11,668.00 in connection with the 
sale of a truckload of pickles in interstate commerce. 

Copies of the report of investigation made by the Department 
were served upon the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying li 
ability to complainant. Because the amount claimed as damage; 
was less than $16,000.00, the shortened method of procedure pro 
vided in section 47.20 of the Rules of Practice (7 CPR § 47,20) is ap- 
plicable. Under this procedure the verified pleadings of the parties 
are a part of the evidence in the case, as is the Department’s 
Report of Investigation. In addition, the parties were given the op- 
portunity to file evidence in the form of verified statements. Com- 
plainant filed an opening statement consisting of two sworn affida- 
vits. Respondent filed an answering statement consisting of an affi- 
davit. Neither party filed a brief. 

FINDINGS OF FACT 

1. Complainant, Tyre Inc., is a corporation with an address at 
1304 Forest Drive, Sanford, Florida 32771. 

2. Respondent, Dandrea Produce, Inc,, is a corporation with an 
address at P.O. Box 184, Harding Highway, Landisville, Ne' 
Jersey 08326. At the time of the transaction involved in this pr 
ceeding. Respondent was subject to license under the Act. 

3. On May 26, 1984, complainant sold to respondent a truckioa 
of pickles consisting of 260 bushels of 3/400 green pickles at $14.0i 
per bushel for a total price of $3,500.00, 412 bushels of dill pickles 
at $14,00 per bushel for a total price of $6,768.00, and 200 bushels 
of choice pickles at $12,00 per bushel for a total price of $2,400.00, 
and a total contract price of $11,668.00, f.o.b. The pickles were 
shipped in interstate commerce on May 26, 1984, and were received 
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and accepted by respondent on or about May 27, 1984. Spike Miller 
of Parkland, Florida acted as the broker in this proceeding. Re- 
spondent has not paid any part of the purchase price for the pick- 
les. 

4. A formal complaint was filed in this proceeding on October 31, 
1984, which was within nine months of the time of the cause of 
action herein arose. 


DISCUSSION 

This proceeding involves a controversy in which complainant 
claims that it sent a truckload of three different types of pickles to 
respondent, which truckload was received and accepted by respond- 
ent, as a result of which respondent is obligated to pay $11,668.00, 
the full contract price. Respondent, on the other hand, claims that 
the pickles arrived in such deteriorated condition that they were 
not merchantable, as a result of which because of certain actions 
on the part of the broker and complainant, it owes complainant 
nothing for the load. In support of their respective claims the com- 
plainant submitted affidavits of itself and the broker, and respond- 
ent submitted affidavits of itself and several individuals. The affi- 
davits reflect total disagreement as to the essential facts in this 
proceeding. 

The evidence shows clearly that the load of pickles left Florida 
n May 26, 1984, and arrived by truck in Landisville, New Jersey 
n or about May 27, 1984. The evidence further shows that the con- 
’act was free on board, as a result of which respondent is responsi- 
le for any problems during transport. Furthermore, because the 
L-uckload of pickles was unloaded at respondent’s place of business 
jefore there was an attempted rejection, the pickles were received 
and accepted by respondent. Theron Hooker Company v. Beu Gatz 
Co., 30 Agric. Dec. 1109, 1112 (1971); Sunfresh Distributing Compa- 

ty V. Frank Doma Company, 43 Agric. Dec (1984). Therefore, 

"espondent s claim that the goods were rejected on arrival cannot 
oe given recognition. 

Respondent claims that after unloading the goods it called the 
oker, Spike Miller of Parkland, Florida, and talked with him and 
('re Farm on the telephone. Respondent claims that while both 
irties were on the phone Mr. Miller said that a federal inspection 
as not needed, but rather that respondent should regrade the 
kies, which respondent said it did twice, and that they were re- 
ted twice for resale. Complainant’s story in this regard is differ- 
... Complainant claims that the respondent said there was no 
jd for an inspection, but rather that he would work out the pick- 
and cause the trucker to stand the loss. Complainant proved his 
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point through the affidavit of Spike Miller, the broker, whereas the 
respondent utilized its own affidavit. As an ostensibly neutral third 
party the testimony of the broker must be given great weight. See 
Homestead Tomato Packing Co. v. Mims Produce, Inc., 48 Agric. 

Dec. (1984); Kern Ridge Growers v. T.J. Power & Co., 40 Agric. 

Dec. 426 (1981). Therefore, insofar as the vying claims as to wheth- 
er complainant said not to inspect the pickles or respondent said it 
would take responsibility for the pickles by working them out is 
concerned we must find in favor of complainant. 

Respondent also provided affidavits from three individuals who 
were not associated with it directly, and who were not federal in- 
spectors, which affidavits were signed much later than at the time 
of the transaction. These individuals stated that they had looked at 
the pickles at the time they arrived, and that they were not suita- 
ble for human consumption. Spike Miller, in his affidavit, stated 
that he had talked to one of the individuals and the wife of another 
of the individuals who signed the affidavits on behalf of respono’ 
ent, and that there was strong evidence that either the affidavit 
were not looked at before they were signed or that they wer 
signed merely as a favor to respondent. Respondent sought to rebui 
the statements of Mr. Miller with his own affidavit rather than re- 
plying with affidavits by the same individuals in which they would 
controvert the claims of the broker. Respondent's efforts in this 
regard must fail. In view of the strong statements by Mr. Miller 
that the affidavits of respondent were concoctions of respondent 
rather than truly reflective of the facts, the proper rebuttal, and 
that which could be recognized in this proceeding, would have been 
from the same individuals. Therefore, we must discount the eviden- 
tiary value which might have been attached to the affidavits of the 
individuals. We should, however, caution in this regard that even 
those affidavits would not have been sufficient to overcome the re- 
quirement that damages after acceptance of goods be shown by a 
cognizable federal inspection. It has long been held that inspections 
by individuals who are not neutral should be discounted. See 
Mutual Vegetable Sales v. Select Distributors, Inc., 88 Agric. Dec. 
1369 (1979). 

Finally, respondent claimed that there were also pickles from 
Turner Farm on the truck, and that those pickles were equally un- 
marketable, but that no complaint was made about its failure to 
pay for them. This matter was not pleaded in the answer. It was 
raised for the first time in respondent’s answering statement. The 
claim was vague and general, and cannot be given weight. In view 
of the above we find that respondent has failed to pay complainant 
$11,668.00 with respect to the transaction involved in this proceed- 
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ing. Its failure to pay this amount is a violation of section 2 of the 
Act for which reparation should be awarded to complainoot with 
interest. 

ORDER 

Within thirty days of the date of this Order respondent shoU pny 
to complainant, as reparation, $11,668.00, with interest tliorooa at 
the rate of 13% per annum from July 1, 1984, until paid. 

Copies of this order shall be served upon the parties. 


Hunt Oil Co., a/t/a Plantation Produce Co., v . Amton T. 
Kastner d/b/a Tony Kastner & Son Wholesale Pnonuoic Co, 
PACA Docket No. 2’~6729. Decided April 10, 1986. 

Delivered sale— Shipper responsible for transit conditions— Merchant nble — I>C' 
fined— Damagfes-— Accepted goods— Contracts— Non-negotiated tijrnis to 

bill of lading by shipper do not contractually bind buyer.— Evidence — I tic It of 
motive to falsify records considered. 

Cabbage sold on a deliveied basis was found to have been sold without any 
specification Necessity that cabbage be of merchantable quality required tliat it bo 
of fair average quality — neither the best nor the poorest quality. Federal in«|JcctiDm 
made promptly after arrival and acceptance of the cabbage showed bieach of war- 
ranty of merchantability. Market leports did not cover cabbage in same size con- 
tainers as shipped and damages were awarded based on difference between tlio de- 
livered contract price and the gross proceeds of respondents prompt and proi>or 
resale. Statement placed on bill of lading by complainant declaring that iio claims 
would be honored unless temperature recorder was secuiod and noted on ti'iickn ro- 
ceipta was not contractually binding on respondent buyer. Respondent lost ternperrt- 
ture recoider and tape but read the tape on aiiival and noted on the bill of lading 
that temperature was 36“. In view of the fact that transit temperature wa« 
bility of complainant in delivered sale, respondent had no motive to falsify toriipera- 
ture notation. 

Decision by Donald A. Campbell, Judicial Officer. 

DECISION AND ORDER 
PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et ser/,). A 
timely complaint was filed in which complainant seeks an awai'ci of 
reparation against respondent in the amount of $9,397.35 in con- 
nection with the shipment in interstate commerce of a mixed 
truckload of cabbage and parsley. 

A copy of the report of investigation made by the Depai'trrieiit 
was served upon the parties. A copy of the formal complaint was 
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served upon respondent, which filed an answer thereto denying li- 
ability to complainant, and asserting a counterclaim against com- 
plainant arising out of the same transaction in the amount of 
$814.50. Respondent later amended the amount of damages claimed 
in the counterclaim to $1,782.16. Complainant filed a reply to the 
counterclaim denying any liability thereunder. 

The amount claimed in neither the formal complaint nor coun- 
terclaim exceeds $15,000, and the shortened method of procedure 
provided in section 47.20 of the Rules of Practice (7 CFR § 47.20) is 
applicable. Pursuant to this procedure, the verified pleadings of the 
parties are considei’ed a part of the evidence in the case, as is the 
Depai'tment’s report of investigation. In addition, the parties were 
given an opportunity to file evidence in the form of sworn state- 
ments. Complainant filed an opening statement, respondent filed 
an answering statement, and complainant filed a statement in 
reply. Both parties filed briefs. 

FINDINGS OF FACT 

1. Complainant, Hunt Oil Company, is a corporation also trading 
as Plantation Produce Co., whose address is P.O. Box 1043, Mission, 
Texas. At the time of the transaction involved herein complainant 
was licensed under the Act. 

2. Respondent, Anton T. Kastner, is an individual doing business 
as Tony Kastner & Son Wholesale Produce, whose address is 2225 
North Humbolt, Milwaukee, Wisconsin. At the time of the transac- 
tion involved herein respondent was licensed under the Act, 

3. On or about Februai’y 9, 1984, complainant sold to respondent 
278 sacks of New Cabbage brand green cabbage at $12.00 per sack; 
150 12/5 wirebound crates of cabbage at $12.00 per crate; 200 sacks 
of Valley Kist brand slaw cabbage at $15.25 per sack; 40 wirebound 
crates of Plantation brand curly parsley, 5 dozen size, at $12.00 per 
crate; and 86 cartons of Valley Kist brand green cabbage at $17.25 
per carton, or a total price of $10,089,50 delivered to respondent' 
place of business in Milwaukee, Wisconsin. 

4. The produce was shipped by complainant on February 
1984, at 2:00 a.m. from Mission, Texas to respondent in Milwaul 
The bill of lading stated that the expected delivery date was Pebi 
ary 12, at midnight. The produce arrived at respondent’s place 
business sometime on February 14, 1984, and was accepted by re- 
spondent. 

5. Complainant included a Ryan temperature recorder on the 
load, and the bill of lading had stamped in block print on its face 
"RECEIVER: This load contains a temperature recorder. No claims 
honored unless recorder secured and noted on truck’s receipts.” 
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Upon receiving the load respondent made notations on the face of 
the bill of lading indicating that the 273 sacks of New Cabbage 
brand green cabbage and the 150 1 2/5 wirebound crates of cabbage 
both showed decay and slime. Respondent looked at the tape from 
the Ryan recorder and recorded on the bill of lading that the tem- 
perature was 36". 

6. Respondent notified complainant through the broker of the 
poor condition of the cabbage on arrival, and was instructed to 
secure a federal inspection. A federal inspection was made on Fck 
ruary 15, 1984, at 8:30 a.m. of cabbage located in respondent's 
warehouse. The certificate issued as a result of such inspection 
showed in relevant part as follows: 

Products Inspected Domestic type CABBAGE in criitos 

stamped ^‘Produce of Mexico'* or in 
open mesh bags printed 'Troduco of 
US.A,, 50 Lbs. Not Wt., Now ('nb* 
bage.” Applicant states lot coiiBlsts of 
373 sacks and 150 crates. 

Condition of Load: Crate lot: Stacked on pallets in 

cant's cooler. Bag lot: Stacked in ap- 
plicant’s warehouse. 


Temperature of Product: Crate lot: At various locations 43 “"F. Bag 

lot: At various locations 54** to 55“!''. 

Condition: Crate lot: Seiious damage by numerous 

black sunken areas ranges from GO to 
80% per Cl ate, overages 
Damage by yellowing in most crates 
10 to 20%, some none averages 10% 
Decay in most crates 10 to 30%, some 
none, average 15%. Bag lot: Serious 
damage by yellowing ranges from 50 
to 90% per crate, averages 07%. 
Decay ranges from 10 to 50% jjor 
crate, averages 38%. Each lot: Decay 
is Bacterial Soft Rot generally in ad* 
VO need stages. 


Respondent communicated the results of the inspeclion 
ough the broker to complainant, and informed complainant Hint 
londent would pay for the parsley, but would only liandle the 
jage for the shipper. Later on February 15, complainant com- 
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niunicated to respondent its request that another inspection be 
made which would cover all of the cabbage on the load. Respondent 
requested a second federal inspection and on February 16, 1984, at 
2'M p.tn*, a second inspection was made at respondents warehouse 
which showed in relevant part as follows: 

Products Inspected: Domestic Type CABBAGE in crates 

stamped » “Produce of Mexico”, or m 
cartons printed, “Valley Kist Brand, 
Produce of U.S.A., Cabbage, 1 2/5 
Bushel, Plantation Produce Company, 
Mission, Texas” or in bags printed, 

“Valley Kist Cabbage, Produce of 
U.SA., net wt. 50 lbs, Plantation 
Pioduce Co,, Mission, Texas,” or in 
bags piiiited, “New Cabbage, Produce 
of U.S.A., 60 lbs. net wt.” Applicant 
states: IBO crates, 86 cartons and 573 
sacks. 

Condition of Load: Each Lot: Stacked on pallets in appli- 

cant’s cooler. 


Temperature of Product: Each Lot'. Various locations; 4rF. 

Condition: Each Lot, Heads or portions of heads 

not affected by condition defects are 
fresh, crisp and green color Carton 
LoL Damage by numerous sunken 
discolored areas ranges 16 to 24% 
averages 20%, including 7% serious 
damage. No Soft Rot. 

Qxite Lot: Serious damage by yellowing 
ranges 6 to 14%, averages 10% Seri- 
ous damage by numerous sunken dis- 
colored areas ranges 66 to 84%, aver- 
ages 76%. Soft Rot ranges 10 to 20%, 
averages 15%. 

Open Mesh Sack New Cabbage Lot: Seri- 
ous damage by yellowing ranges 50 to 
70%, averages 60%. Soft Rot ranges 
30 to 50%, averages 40% 

Open Mesh Sack Valley Kist Brand: 
Larger Cabbage Lot: Damage by yel- 
lowing ranges 12 to 26%. averages 
20%, including 6% serious damage. 
No soft Rot. 
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Open Mesh Sack Valley Ki^t Smaller 
Cabbage LoLTl Sejious (htmage by 
niimeioiis sunken discoloi'ed areas 
ranges 20 to 30%, averages 25%, Sen* 
ous Damage by yellowing langes 30 to 
46%, averages 40% Soft Rof ranges 
26 to 50%, avoages 35%, Each IM: 
Soft Rot is Bacterial Soft Rot in ad- 
vance Stages 


8. On Februrary 29, 1984, at 2:00 p.m. a third federal inspection 
was made at respondent’s processing plant of 50 saclcs of the New 
Cabbage brand cabbage and 160 crates of the wirebound crate cab- 
bage stamped “Produce of Mexico, 50 lbs. Net Wt.’’. The inspection 
showed that tlie temperatures in each lot in various locations 
ranged from 35° to 42°F. Decay in each lot averaged 100% Bacte- 
rial Soft Rot in advanced stages. This cabbage was dumped by re- 
spondent. 

9. Respondent dumped 200 containers of the cabbage and sold tlie 
remaining cabbage in a prompt and proper manner for $1,00 per 
container, or a total of $509.00. 

Respondent has paid complainant a total of $692.14 which includ- 
ed $480.00 as payment in full for the 40 wii'ebound crates of jjurs- 
ley. The remaining $212.14 was the remainder of the $609.00 gross 
proceeds realized from the resale of the cabbage, after deduction of 
a commission of $60.90, inspection fees in the total amount of 
$195.95, and an unloading charge of $60.00. 

10. The formal complaint was filed on October 1, 1984, which was 
within nine months after the cause of action aileged herein ac- 
crued. 


CONCLUSIONS 

Complainant brings this action to recover the balance of the pur- 
chase price of four lots of cabbage sold and shipped to respondent 
on a delivered basis, and accepted by respondent on ariuval. Since 
respondent accepted the cabbage respondent became liable to com- 
plainant for the full purchase price thereof less any damages re- 
sulting from any breach of contract on the part of complainant, Al- 
though respondent maintained that the cabbage was sold as U.S. 
No. 1, the broker's Memorandum of Sale, as well as complainant's 
invoice, show otherwise. We conclude that the cabbage was sold on 
a no grade basis. 

Under the terms of the delivered sale contract complainant was 
obligated to deliver cabbage at respondent’s place of business in 
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merchantable condition. In this context, merchantable does not 
mean merely that the goods can be sold. We have stated that: 

The term "merchantable” has been defined as “goods 
which are reasonably suited for the ordinary uses and pur- 
^ poses of goods of the general type described by the terms 
of the sale and which are capable of passing in the market 
under the name or description by which they are sold,” 
and though not descriptive of goods of the best quality, nei- 
ther does it imply goods of the poorest quality, but covers 
goods of a fair, average quality. See L. Gillarde Sons Co. v. 
Moritz, 21 Agric. Dec. 590 (1962) and Samuel P. Mandell 
Co. V. Sam Catanzaro, 17 Agric. Dec. 21 (1958). 

The federal inspections made of the cabbage on February 16, and 
16, 1984, show that none of the lots of cabbage were in merchanta- 
ble condition according to the definition quoted above. The record 
shows that respondent promptly secured buyers for the cabbage, 
and although the price secured was low, considering the extremely 
poor condition of most of the cabbage we find that respondent 
acted reasonably under the circumstances. 

Complainant argues strenuously that the 150 wirebound crates of 
no brand cabbage which it shipped to respondent had no markings 
on the crates indicating that such cabbage was "Produce of 
Mexico.” Complainant submitted several affidavits by persons who 
stated they had seen the crates prior to shipment and who affirmed 
that no such mai'kings were on the crates. Complainant contends 
that the 150 wirebound crates of cabbage which were the subject of 
the federal inspections at destination were not the same 150 crates 
which complainant shipped. Complainant requested on this basis 
that a personal investigation be done of respondent’s records by the 
Department to ascertain what cabbage from other sources was on 
hand during the time period when complainant’s cabbage arrived. 
Such investigation was done by this Department with the following 
results: 

Respondent’s receiving book showed the only cabbage it re- 
ceived from Texas was the lot involved in the complaint. 

The receiving book showed other cabbage received during 
January, February and March, 1984 was purchased from 
Borzynski Farms, Inc,, Sturtevant, Wisconsin. There was 
no evidence in respondent’s records to show it received any 
other cabbage originating from Texas or other lots of cab- 
bage which contained the marking "Produce of Mexico.” 
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We conclude on the basis of all of the evidence that the 150 wire- 
bound crates of cabbage shipped by complainant were stamped 
with the marking “Produce of Mexico''. 

As stated earlier respondent has shown by the prompt federal in- 
spections made after arrival of the produce that complainant 
breached the contract of sale. UCC § 2-714 provides in. relevant 
part that “where the buyer has accepted goods and given 
notification ... He may recover as damages for any non-conformi- 
ty of tender the loss resulting in the ordinary course of events from 
the seller's breach as determined in any amount which is reasona- 
ble." The same section of the UCC provides that the measure of 
damages for breach of warranty is “the difference at the time and 
place of acceptance between the value of the goods accepted and 
the value they would have had if they had been as warranted. . 
Respondent submitted Market News Reports for Chicago covering 
sales on February 14, 15, and 16, 1984, in an effort to show the 
value which the cabbage would have had if it had been as warrant- 
ed. However, such reports give quotations only for 1 3/4 bushel car- 
tons and crates rather than the 1 2/5 bushel cartons and crates 
which were sold by complainant. In addition the reports give quota- 
tions for 50 pound sacks, but such quotations are broken down in 
categories of large or small to medium size sacks. There is no ade- 
quate indication in this record as to what size cabbage was con- 
tained in the sacks sold by complainant. While the second federal 
inspection does indicate that the 200 sacks of slaw cabbage consist- 
ed of a “larger cabbage lot and a smaller cabbage lot," we do not 
know the number of sacks in either lot, In the absence of official 
market reports we will use the contract delivered price of the cab- 
bage as the closest possible approximation of its market value. See 
Corte & Sons v. Lerner & Son, 14 Agric. Dec. 320 (1955). According- 
ly, the value of the cabbage if it had been as warranted was 
$9,609.50. The actual value of the cabbage delivered is shown by 
the gross proceeds of a prompt and proper resale which in this case 
amounted to $509.00. Deducting the latter amount from the former 
eaves $9,100.60 as respondent's basic damages in regard to the cab- 
age. The UCC § 2-714 provides that in a proper case any inciden- 
l1 and consequential damages may also be recovered, The $50.90 
mmission, as well as the $195.96 inspection fees, are allowable as 
xcidental and consequential damages. Respondent's total damages 
-or the cabbage thus amount to $9,347.36, This amount deducted 
from the total delivered price for all of the produce leaves $742.15 
as the correct amount owed by respondent to complainant. Of this 
amount respondent has already paid complainant $692,15, which 
leaves a balance still due and owing from respondent to complain- 
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Bnt of $50.00. lliis $«)0.00 wus an unloading feo which respondent 
claimed as a part of its damages but which cannot be allowed since, 
as far as this record shows, such fee would have been incurred by 
respondent regardless of complainant’s breach. Respondent’s fail- 
ure to pay complainant the amount of $50.00 is a violation of sec- 
tion 2 of the Act for which reparation should be awarded to com- 
plainant with interest. 

Complainant also alleged as an additional basis of recovery that 
respondent failed to secure the temperature recorder tape as re- 
quested pursuant to the instructions stamped on the bill of lading 
which slated "NO CLAIMS HONORED UNLESS RECORDER SE- 
CURED AND NOTED ON TRUCKS RECEIPTS.’’ However, re- 
spondent did secure the recorder, read the tape, and noted on the 
bill of lading that the temperature was 36“ . What complainant 
really complains of is respondent’s subsequent loss of the tempera- 
ture tape and its inability to supply such tape as evidence in this 
proceeding. Even if we were to find that this was a failure to con- 
form with the instructions on the bill of lading, complainant has 
not shown any reason why we should consider respondent contrac- 
tually bound by such instructions. Furthermore, since this was a 
delivered sale with complainant being responsible for transit condi- 
tions, resijondont had no motive to note any temperature on the 
bill of lading other than the correct temperature which respondent 
read from the tape, We conclude that complainant has failed tc 
state an adequate basis on which it can recover against respondent 
in this proceeding for loss of the temperature tape. 

Respondent’s counterclaim arose out of the same transaction as 
that alleged in the formal complaint and was predicated on the 
basis of alleged Market News Service Report values for the cabbage 
which were in excess of the contract price used by us to compute 
damages, Consequently respondent’s counterclaim must be dis- 
missed. 


ORDER 

Within thirty days of the date of this order, respondent shall pay 
to complainant, as reparation, $60.00 with interest thereon at the 
rate of 13% per annum from March 1, 1984, until paid. 

The counterclaim is dismissed. 

Copies of this order shall be served upon the parties. 
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Seneva J. Berry, d/b/a Sunny Farms, v. Quality King Produce 
Co, Inc. PACA Docket No. 2-7070. Decided April 10, 1986. 

Dennis Becker, Presiding OfTicei . 

For complainant, pro se 
or respondent, pw se 

Decision by Donald A. Campbell, Judicial Officer. 

REPARATION ORDER 

This is a reparation proceeding under the Perisliable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et scq.). A 
timely complaint was filed in which complainant sought a repara- 
tion award against respondent in the amount of $38,392.50 in con- 
nection with three shipments of potatoes in interstate commerce. A 
copy of the formal complaint was served upon respondent, whicli 
filed an answer thereto, admitting the material allegations of the 
complaint, and admitting indebtedness to the complainant in tlie 
amount of $10,392.50, claiming that it had already paid complain- 
ant $28,000.00 of the amount sought by complainant. Complainant 
was informed by certified mail of respondent’s claim that it hat! 
paid $28,000.00 of the amount sought and was given an opportunity 
to dispute such payment. Complainant did not dispute such pay- 
ment. We conclude, therefore, that $28,000.00 of the $38,892.60 has 
been paid, and that the remaining indebtedness is $10,392.60, 
which is the amount respondent admits it owes the complainant. 
Consequently, the issuance of an order in the amount of $10,392.50 
without further procedure is appropriate, pursuant to section 
47.8(d) of the Rules of Practice (7 CFR 47.8(d)). 

Complainant, Seneva J. Berry, doing business as Sunny Farms, is 
an individual whose address is P. O. Box 1, Edison, California 
’^3220. Respondent, Quality King Produce Co., Inc., is a corporation 
?hose address is 8-10 New England Produce Center, Chelsea, Mas- 
sachusetts 02150. At the time of the transaction involved herein, 
respondent was licensed under the Act. 

The facts alleged in the formal complaint, as modified above, are 
lereby adopted as findings of fact of this order. On the basis of 
-hese facts, we conclude that the actions of respondent are in viola- 
.ion of section 2 of the Act (7 U.S.C. 499b) and have resulted in 
lamages to complainant of $$10,392,60. Accordingly, within 30 days 
from the date of this order, respondent shall pay to complainant, as 
reparation, $10,392.50, with interest thereon at the rate of 18 per- 
cent per annum from July 1, 1986, until paid. 
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Copies of this order shall be served upon the parties. 


Beckman Produce, Inc., y. Marvin G. Holpebin d/b/a Unique 
Foods Co. PACA Docket No. 2-7116. Decided April 10, 1986. 

Decision by Donald A. Campbell, Judicial Officer, 

OUDKll RIKIUIUINU PAYMENT OF IINDISPUTEI) AMOUNT 

This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A 
timely complaint was filed on November 12, 1985, Complainant 
seeks to recover $4,372.41, which amount is alleged to be the re- 
maining balance for mixed produce sold to and accepted by r 
spondent on April 30 and May 7, 1985. Respondent filed an answi 
to the complaint on February 18, 1986. In this answer, respondei 
admitted owing complainant $3,100.00 of the $4,372.41 claimed L 
complainant. 

Section 7(a) of the Act (7 U.S.C. § 499g(a)) provides, in part: 

If after the respondent has filed his answer to the com- 
plaint, it appears therein that the respondent has admit- 
ted liability for a portion of the amount claimed in the 
complaint as damages, the Secretary . . . may issue an 
order directing the respondent to pay the complainant the 
undisputed amount . . . leaving the respondent’s liability 
for the undisputed amount for subsequent determination. 

Accordingly, under the authority of the above quoted section, re- 
spondent shall pay to complainant, as an undisputed amount, 
$3,100.00. Payment of this amount shall be made within 30 days 
from the date of this order with interest thereon at the rate of 13 
percent per annum from May 1, 1985, until paid. A failure to pay 
this amount within 30 days will constitute a violation of section 2 
of the Act. 7 U.S.C. § 499b. 

Respondent’s liability for payment of the disputed amount is left 
for subsequent determination in the same manner and under the 
same procedure as if no order for the payment of the undisputed 
amount had been issued. 

Copies of this order shall bo served upon the parties. 
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Sahara Packing Company v, N. P. Deoudes, Inc. PACA Docket 
No. 2-6756. Decided April 11, 1986. 

Transit conditions— Discrepancy between nmbient air tcnipcintiircs and pulp Urn- 
peratures.— Good Delivery Standards — Lettuce found iiiiiioinuiDy dclcrioiatcd^ 
Damages— accepted goods. 

Complainant sold and shipped a truckload of lettuce to respondent on a E.O.lk basis , 
Following acceptance on arrival a prompt Federal inspection in respondent's wui e 
house showed pulp temperatures substantially lower than ambient air lemporatiirfs 
shown by tape from temperature recoider Pulp teniperaturea were found lo show 
that transit was normal and Good Delivery Standards were tlierefore niipliciibk-' 
Lettuce was found to have been abnormally deteriorated on arrival and coinjihii ri- 
ant to have breached the contract of sale. Damages wore allowed bat.ad oa difror- 
ence between delivered cost of lettuce and gross proceeds of prompt ami pu>|K^r 
resale 

George S Whitten, Presiding Officer. 

Matthew N, McTierney, Newport Beach, California, for coinplainnni. 

For respondent, pro se 

Decision by Donald A. Campbell^ Judicial Officer, 

DECISION AND OUDKR 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perisliable Agricullur- 
al Commodities Act, 1930, as amended t7 U.S.C. §499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $5,277.60 in c(ni> 
nection with the shipment in interstate commerce of a truckload of 
lettuce. 

A copy of the report of investigation made by the Department 
ras served upon the parties. A copy of the formal complaint was 
erved upon respondent, which filed an answer thereto denying Ji- 
bility to complainant. 

formal complaint does not exceed 
• ’ /a o' shortened method of procedure provided in sec- 

Jon 47.20 of the Rules of Practice (7 CFR § 47.20J is applicable, 
ursuant to this procedure, the verified pleadings of the parties are 
ionsidered a part of the evidence in the case, as is the Deimi t- 
nen s lepoit o investigation. In addition, the parties were given 
ri evidence in the form of sworn statements. 

anSr7n,f«f opening statement, and respondent filed an 

answering statement. Complainant filed a brief. 

findings of pact 

1. Complainant, Sahara Packing Company, is a cornoralion 

who«, addre.3 i. p.o. Box IM, Bmwby, Calitornta 
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2, Respondent, N. P. Deoudes, Inc., is a corporation whose ad- 
Jress ia 270 Fifth Street, N.E., Washington, D. C. At the time of the 
transaction involved herein, respondent was licensed under the 
r\ct. 

3, On or about September 16, 1983, complainant sold to respond- 
ent, 8h0 cartons of Sahara brand lettuce at $8.00 per carton, plus 
irecooling and temperature recorder, for a total invoice price of 
i7.37r).00 f.o.b. 

4, On September 16, 1983, at approximately 9:30 a.m., complain- 
int stripped the lettuce from loading point in Brawley, California 
0 respondent in Washington, D. C. by truck. The lettuce arrived at 
espondent’s place of business in Washington, D. C. on September 
!1, nt approximately 5:00 a.m., and was unloaded from the truck by 
espondont. Respondent requested a federal inspection at approxi- 
nately 6:30 a.m., and at 7:50 a.m. on September 21, 1983, the 850 
artons of lettuce were federally inspected while stacked in re- 
poiident’s warehouse. Such inspection showed the temperatures in. 
he lettuce to range from 42 to 43“F and stated the condition to be 
is follows: 

Heads or portion of heads not affected by condition defects 
are fresh and crisp. 

Wrapfier leaves: Decay ranges from 4 to 20 heads in most 
cartons, none in some, average 30%. 

Head leaves: 2 to 4 decayed heads in most cartons, none in 
some, average 10%. 

Decay is Bacterial Soft Rot in various stages affecting 2 
leaves to '/a of head. 

B. The Stires temperature tape recovered from the load shows 
hftt the tape began at 9:00 a.m on September 16, 1983, and the 
figlit day scale is checked on the tape. The trace begins at approxi- 
UEitcly the two hour mark on the tape in the 70° range, and falls 
■apidly to about 47“ where it continues until the twelve hour mark. 
T'rom the twelfth hour to the thirtieth hour the trace reads ap- 
M'oximnlely 48°, and from the thirtieth hour to the forty-fourth 
loiir the trace reads approximately 60°. At the forty-fourth hour 
.he tape drops to about 46°, and rises again to the 60“ range a.t 
ibout the fifty-fourth hour from the fifty-fourth hour to the sixti- 
3 th hour the trace gradually rises to about 56°. From the sixtieth 
loxir to the one hundred and second hour the trace remains at ap- 
iroximately 65°. From the one hundred and second hour until the 
;race ends at approximately the one hundred and fourteenth hour 
he trace reads approximately 67°, 
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7. Respondent resold the lettuce and realized gross proceeds of 
$5,491.60, From this amount respondent deducted freight in the 
amount of $2,636.00, inspection fee $35.00, brokerage $127,50, han- 
dling at $.15 per carton or $127.50, and a commission charge of 
15%, or $823.73. The net proceeds computed by respondent were 
$1,742.77. Respondent paid complainant on the basis of $1,50 per 
carton, plus $,65 cooling, and $22,50 for the temperature recorder, 
or $1,850,00. In addition respondent paid complainant $,35 per 
carton, or $297.50, which it recovered from the trucicer. Respond- 
ent's total payment to complainant was $2,147.50, 

8. The informal complainant was filed on June 18, 1984, which 
was within nine months after the cause of action alleged herein ac- 
crued. 


CONCLUSIONS 

dispute between the parties to this proceeding centeis 
le question as to whether transportation services and con- 
jre normal. In a f.o.b. sale the warranty of suitable ship- 
lition is applicable only if transportation is normal. See 
c V. Wholesale Produce Supply, Inc., 37 Agric. Dec, 1296 
this case there is a perplexing discrepancy between the 
air temperatures shown by the Stires temperature record- 
r transit and the pulp temperature shown by the federal 
an shortly after arrival. The bill of lading shows that the 
had a pulp temperature of 36" when it was placed on the 
he pulp temperatures disclosed by the federal inspection on 
how a rise during the 4 and % day transit period of 6 to V 
•ature. However, the Stires temperature recorder tape ba- 
ows a gradual rise in temperature from about 46' to 57° 
same period. The temperature recorder was returned to 
3s Recording Thermometer Company on October 7, 1983, 
fuly 23, 1984, such company issued a “Calibration Request 
j” stating that they had reviewed a copy of the chart and 
as correct within 2®. 

was not sufficient time between the arrival of the truck- 
ettuce and the federal inspection for such lettuce to have 
led down by the temperatures in respondent’s cooler, Ac- 
r, we must accept the pulp temperatures shown by the fed- 
oection as an accurate reflection of the temperature of the 
tself when it came off the truck. Apparently either the ara- 
r temperatures in the trailer were actually lower than 
«■ the tape or such air temperature was simply insufficient- 
3 raise the pulp temperatures of the lettuce more than the 
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6 or 7° reflected by the federal inspection. We conclude that trans- 
portation services and conditions were normal. 

The condition of the lettuce as shown by the federal inspection at 
destijiation clearly shows that such lettuce was abnormally deterio- 
rated. Soe Good Delivery Standards for lettuce, 7 CFR § 46.44. We 
conclude that complainant breached the contract of sale. Respond- 
ent accepted the lettuce and is liable to complainant for the full 
purchase price thereof less damages resulting from complainant’s 
breach. 

Sections 2-714 of the Uniform Commercial Code provides in rele- 
vant part that the measure of damage for seller’s breach in regard 
to accepted goods is the difference at the time and place of accept- 
ance between the value of the goods accepted and the value they 
would have had if they had been as warranted. In the absence of 
other evidence the delivered costa of the lettuce, or $10,010.00, is 
accepted as the value such lettuce would have had if it had been as 
warranted. This figure consists of the f.o.b. price of $7,375.00 plus 
the freight cost of $2,635.00. Respondent appears to have promptly 
and properly disposed of the lettuce for gross proceeds of $5,491.50. 
This sum is accepted as the best evidence of the value of the let- 
tuce received by respondent. The difference between these two 
values, or $4,518.60, represents respondent’s damages. In addition, 
respondent incurred a $35.00 inspection fee, brokerage in the 
amount of $127.60, a handling fee in the amount $127.50, and also 
should be allowed the claimed Wo commission, or $823.73. Conse- 
nuoutly, r'espondont’s total damages are $5,632.23. Howevei, inspec 
tion fees may not be included in damages. Thus, the tota wmpen 
sable damages are $5,697.23. This amount deducted from the total 
purchase price of $7,375.00 leaves $1,777.77 as the amount which 
respondent should have paid complainant. Respon en as 
paid complainant in excess of this figure, and consequen. y 
complaint should be dismissed. 


Thia complaint is dismissed. 

Copies of this order shall be served upon t e par les. 



814 


PERISHABLE AGRICULTURAL COMMODITIES ACl’ 
Volume 45 Number 2 


Produce Distributors Inc., v, Michael Bros. Inc. PACA Docket 
No. 2-6775. Decided April 11, 1986. 

Jurisdiction‘-«iio timely complaint as to tiaiisnctioiis alleged as seLoff against 
complaint — Payment — Allocation by respondent ineffective — Actual payment 
substantially less than stated allocution— Payment — Allocation by complainant 
to earliest transactions upheld. 

Complainant sought to recover the balance of the purchase price due on two ship- 
ments of produce. Respondent raised defenses to complainant’s action based on 
thiee earlier transactions and it was found that lespondent had not filed a timely 
complaint relative to such transactions. A payment allocation attempted by re- 
spondent was found ineffective because the statement accompanying the payment 
showed an allocation of funds substantially in excess of the amount of the payment 
Complainant’s allocation of the payment to earlier transactions was therefore justi- 
fied. 

George Whiiten, Presiding Officer. 

Pro se, complainant and lespondent. 

Decision by Donald A. Campbell, Judicial Officer, 

DECISION AND ORDER 
PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq,), A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the total amount of $12,779.44 in 
connection with the shipment in interstate commerce of several 
lots of perishable produce, 

A copy of the report of investigation made by the Department 
was served upon the parties. A copy of the formal complaint was 
served upon respondent which defaulted in the filing of an answer. 
Subsequently the proceeding was reopened after default, and re- 
spondent filed an answer within the time allowed denying liability 
to complainant. 

The amount claimed in the formal complaint does not exceed 
$16,000.00, and the shortened method of procedure provided in sec- 
tion 47.20 of the Rules of Practice (7 CPR § 47.20) is applicable. 
Pursuant to this procedure, the verified pleadings of the parties are 
considered a part of the evidence in the case, as is the Depart- 
ments report of investigation. In addition, the parties were given 
an opportunity to file evidence in the form of sworn statements. 
Complainant filed an opening statement, respondent filed an an- 
swering statement, and complianant filed a statement in reply. Re- 
spondent also filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Produce Distributors, Inc., is a corporation 
^■hose address is 111 Northfield Avenue, West Orange, New Jersey. 

2 . Respondent, Michael Bros., Inc,, is a corporation whose address 
3 38 Providence Fruit & Produce Building, Harris Avenue, Provi- 
ience, Rhode Island. At the time of the transactions involved 
lerein I’espondent was licensed under the Act. 1113. On or about 
iluguat 26, 1983, complainant sold to respondent, and caused to be 
'hipped from the State of California to respondent in West Orange, 
Mew Jersey, 1660 containers of grapes for a f.o.b. price of $5,955.44. 
Complainant invoiced respondent for these grapes on September 1, 
1983, by its invoice number 7054. 

4. On or about October 19, 1983, complainant sold to respondent, 
and caused to be shipped from the State of California to respondent 
in West Orange, New Jersey, 1,008 containers of cantaloupes for a 


fo.b. price of $7,028.10. Complainant invoiced respondent for these 
cantaloupes on October 23, 1983, by its invoice number 7516. 

5. On or about October 21, 1983, complainant sold to respondent, 
and caused to be shipped from the State of California to respondent 
in West Orange, New Jersey, 1,200 container of Valencia oranges 
for a f.o.b. price of $7,410.00. Complainant invoiced respondent for 
these oranges on October 26, 1983, by its invoice number 7677. 

6. On or about November 8, 1983, complainant sold to respond- 
ent, and caused to be shipped from the State of Washington to re- 
spondent in West Orange, New Jersey, 494 containers of apples for 
a f.o.b. price of $6,113.50. Complainant invoiced respondent for 
these apples on November 21, 1983, by its invoice number 7696. 

7. On January 27, 1984, respondent paid complainant in full for 
complainant's invoice number 6909 dated August 26, 1983, covering 
an August 10, 1983, shipment of melons at a total f.o.b. price of 
$5,613.50. On January 27, 1984, respondent paid complainant in 
full for complainant’s invoice number 7007 dated August 28, 1983, 
covering an August 22, 1983, shipment of nectarines and plums at 


a total f.o.b. price of $16,219.50. r t? , o 

8. The four shipments of produce covered by Findings of Fact 3 
through 6 have a total invoice value of $26,507.04, Of February 24, 
1984, respondent paid complainant a total of $13,727.60. A state- 
ment accompanying the payment check indicated 
ment invoice 7054 was being paid in the amount o $ , . , in- 

voice 7516 in the amount of $7,028.10; 

of $7,410.00; and invoice 7696 in the amount of $6,113.50. The state- 
ment also indicated that invoice 6909 had been overpai m e 
amount of $360.64, and invoice 7007 had been overpaid in the 


amount of $9,870.00. 
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9. On February 27, 1984, complainant wrote to respondcJit sId 
ing that the payment of $13,727.60 was being applied by oonijilai: 
ant as follows: $5,955.44 to invoice 7054; $7,028.10 to invoice 751 
and $744.06 to invoice 7577. Complainant informed respondent tin 
there remained due to complainant from respondent the siini.s i 
$6,665.94 on invoice 7577, and $6,113.50 on invoice 7(59(5, or a lo{( 
of $12,779.44. 

10. An informal complaint was filed on May 7, 1984, whicli wii 
within nine months after the causes of action herein accruetl, 


CONCLUSIONS 

Complainant brings this action to recover the balance of tlic |Hit 
chase price due on invoice number 7577 dated October 2(>, 1983, ii 
the amount of $6,665.94, and the total due on invoice 7(59(5 dult'i 
November 21, 1983, in the amount of $6,113,60. Responclont’s do 
fenses to complainant’s action are raised only in regard to com 
plainant’s invoices 6909 dated August 26, 1988, 7007 dated Augiisi 
28, 1983, and 7054 dated September 1, 1983. Respondent claims lhal 
its payment in full on January 27, 1984, of complainant's iuvcticeii 
number 6909 and 7007 was a mistake. Respondent states that Ihu 
shipments of produce covered by these invoices were in poor condi- 
tion on arrival, and that at the time the inadvertent full payMHMil.s 
were made, a dispute was undei'way with complainant in I'cgnrd 1o 
sue invoices. Respondent also states that there was trouble with 
the produce covered by complainant’s invoice 7054, and that the 
partial payment in the amount of $3,406.54 shown by resiiondonl’s 
s a ement which accompanied the $13,727.60 payment check dated 
1‘ebruary 24, 1984, represented the net returns realized from the 
resale oi the produce covered by such invoice. 

Respondent s first notice to this Department of its claims rolativo 

29, 1984, in a letter 
romnJd • r Departmental inquiries which had been 

‘tier was complaint filed by complainant. This 

thp Department more than nine months foh 

dative to causes of action which respondent alleged 

ffec an ««^P««dent’s defense herein is, in 

S against Z hal n in- 

voices 7577 and yfiOfi siiegcd to be due by complainant on hi- 

tion of any proviSon of oi* viola- 

merchant dealer or hmto ^ commission 

after the ’cause of aetinn ^ within nine monlhs 

tion ’• Since fhfJ f ^PP^^ Secretary by peti- 

ion . . . Since the first claim filed by respondent with this Do- 
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partment relative to the three transactions which it wishes to set 
off against complainant’s claim herein, was clearly made more 
than nine months after the cause of action relative to such transac- 
tions accrued, we do not have jurisdiction to atyudicate any allega- 
tions relative to such transactions. Sec North Shore Produce Co., 
Inc. V. Sastco Produce Distributors, Inc,, 40 Agric. Dec. 621 (1981). 

It should be noted that the payment in tlie amount of $13,727.60 
made by respondent on February 24, 1084, cannot be deemed as 
being allocated in the manner in which respondent designated in 
the statement which accompanied its clieck, for the simple reason 
that such statement shows an allocation of a total amount of 
$23,958.14, whereas the payment amounted to only $18,727.60. In 
view of this fact complainant was warranted in allocating the pay- 
ment to its earlier invoices. See Mendclson-Zdler Co. v, Bleier, 34 
Agric. Dec. 683 (1975). 

We also note that even if there had boon on record a timely in- 
formal complaint relative to invoices 6909, 7007, and 7054, respond- 
ent would still have lost on the merits, duo to respondent’s failure 
to submit adequate accountings covering the resale of the produce 
covered by such invoices. 

There remains due and owing to complainant from respondent 
the total amount of $12,779.44. Roapondont’s failure to pay com- 
plainant such amount is a violation of section 2 of the Act for 
svhich reparation should bo awarded to complainant with interest. 

OUDKU 

Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $12,779.44, with interest thereon 
at the rate of 13% per annum from December 1, 1983, until paid. 
Copies of this order slrall bo served upon the parties. 


R.F. Donovan Farms, Inc., v, Cornan & Son Inc. PACA Docket 
No. 2-6800. Decided April 11, 1986. 

Market price for consigned vegetables — freight deducted from gross proceeds. 
Where there is no valid account of sales presont, the market price for consigned 
goods is determined based on tire Market Nows Sorvico Hejwrta. Freight must be 
deducted from the total, ns that is an exponso borne by eoinplairmiit. 
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Afidreta Stanton, Presiding Officer. 

Thomas i?, Olweri, Newport Beach, Cahfoinia, for complainant 
Pro se, for respondent. 

Decision by Donald A. Campbell, Judicial Officer. 

DECISION AND ORDER 
PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable 
al Commodities Act, 1930, as amended (7 U.S.C. §499a et ttctlO- A 
timely complaint was filed in which complainant seeks a 
tion award against respondent in the amount of .|46,6!i'1.87 *>* con- 
nection with the consignment to respondent of 14 truckloii^^^ 
mixed vegetables in interstate commerce, 

A copy of the report of investigation prepared by the 
was served upon each of the parties. A copy of the formjil com- 
plaint was served upon respondent, which filed an answer tliovoto 
admitting liability for $44,726.21, but denying liability for 

Although the amount claimed as damages exceeds $16,000. (H). 
parties waived oi*al hearing. The shortened procedure provided m 
section 47.20 of the Rules of Practice (7 CFR §47.20) is, thorofoi'e, 
applicable. Pursuant to such procedure, the report of investii^tii-i®*' 
is considered to be part of the evidence, as is the verified com- 
plaint. The answer, since it is not verified, is not considered part of 
the evidence. The parties were given an opportunity to submit ad- 
ditional evidence in the form of verified statements and to file 
briefs, but chose not to do so. 

FINDINGS OF PACT 

1. Complainant, R. F. Donovan Farms, Inc., is a corporation 
whose address is P.O. Box 1669, Santa Maria, California. 

2. Respondent, Corgan & Son Inc., is a corporation whose nddross 
is 161-162 New York City Terminal Market, Bronx, New York. At 
the times of the transactions involved herein, respondent was li- 
censed under the Act. 

3. On approximately June 6 and 20, July 3 and 19, August 1, 8, 
16, 25, and 31, September 6, 13, 25, and 27, and October 4, 1984, 
complainant consigned to respondent 14 loads of mixed vegetables. 

4. The 14 loads of mixed vegetables were shipped, in interstate 
commerce, to respondent, who accepted them for handling on con- 
signment for the account of complainant. Respondent prepared and 
sent to complainant accounts of sale for each load except Iho one 
shipped on September 13, 1984. The accounts of sale showed net 
proceeds, after deductions of freight, commission, and various other 
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expenses, of $44,726.21. Respondent has failed to pay complainant 
iRy part of this sum. 

G. According to the Market News Service Reports for New York, 
I'few York on September 17, 1984, the market price for artichokes, 
ike commodity in the September 13, 1984, shipment to respondent, 
ivas $12.00 to $14.00 per Rat. 

R. Respondent has failed to make any payment to complainant 
for the September 13, 1984, shipment. 

V. A formal complaint was filed on January 30, 1985, which was 
within nine months from when the causes of action herein accrued. 

8. Respondent filed an unsworn answer on April 8, 1985, in 
which it admitted liability to complainant in the amount of 
$44,726.21 for 13 of the 14 truckloads of mixed vegetables at issue. 
Accordingly, an Order Requiring Payment of Undisputed Amount 
was issued on June 21, 1985, ordering respondent to pay to com- 
plainant the undisputed amount owing of $44,726.21. 

CONCLUSIONS 

In respondent’s unsworn answer', it does not deny liability for 13 
of the 14 truckloads which it handled on consignment for the ac- 
count of complainant. Respondent claims that its liability for the 
September 13, 1984, shipment is less than the $908.16 alleged by 
complainant, and has enclosed an account of sales which shows 
gross proceeds of $1,111.60, with deductions of $236.60 for freight, 
$24.30 for cartage, $1.29 for terminal fees, $133.38 for commission, 
attd $8.60 for handling, leaving net proceeds of $707,43. Complain- 
ant bases its claim for $908.16 on the market price for the 86 car- 
tons of artichokes contained in the September 13, 1984, shipment, 
which the Market News Service Reports for New York, New York 
show as $12.00 each, for gross sales of $1,032.00. Complainant con- 
cedes a 12% commission of $123.84, which would leave net proceeds 
of $908.16. 

Respondent’s answer is not verified. Therefore, neither the 
answer nor the attached account of sales can be given any eviden- 
tiavy value. We will thus determine the amount owing for the Sep- 
tember 13, 1984, shipment by referring to the Market News Service 
Reports provided by complainant. However, in complainant s calcu- 
lation of the net proceeds due, it has neglected to deduct freight. In 
tho previous shipment of September 6, 1984, consisting of 278 car- 
tons of artichokes, respondent had deducted $2.70 per carton for 
freight, to which complainant did not object. Therefore, we will 
deduct from the proceeds of the September 13, 1984, shipment $2.70 
per carton for freight, totalling $232.20, leaving net proceeds of 
$676.96. 
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Respondent’s liability for all but the September 13, 1984, truck- 
load of artichokes has previously been determined in the June 21, 
1985, Order Requiring Payment of Undisputed Amount. Respond- 
ent is also liable for the net proceeds of the September 13, 1984, 
shipment handled on consignment, in the amount of $676.96. Re- 
spondent’s failure to pay this sum to complainant is in violation of 
section 2 of the Act, for which reparation should be awarded, with 
interest. 


ORDER 

Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $696.96, with interest thereon at the 
rate of 13% per annum from October 1, 1984, until paid. 

Copies of this order shall be served upon the parties. 


Strobe Celery & Vegetable Co., v. Triple B Produce Distriiiu- 
TORS, Inc. PACA Docket No. 2-6804. Decided April 11, 1986. 

Consignment transactions— Liability for payment of freight— Evidence— Effect of 

sworn affidavits* 

Because complainant proved by a preponderance of the evidence that tlio transac- 
tion involved was one for the consignment of goods, the shipper was required to pay 
the cost of the freight as a necessary expense incidental to the transaction. 

Dennis Becker, Presiding Officer. 

Le Eoy W, Gudgeon^ Northfield, Illinois, for complainant. 

William Rothstein, Nogales, Arizona, for respondent. 

Decision by Donald A. Campbell, Judicial Officer. 

DECISION AND ORDER 


PRELIMINARY STATEMENT 

'^is is a reparation proceeding under the Perishable Agricultur- 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.l A 
lely complaint was filed in which complainant sought an award 
eparation in the amount of $1,900.00 in connection with its al- 
Jdly erroneous payment to respondent of freight connected with 
consignment by respondent to complainant of mixed vegetables 
interstate commerce. 

Copies of the report of investigation made by the Department 
served upon the parties. A copy of the formal complaint was 
Vn’t respondent which filed an answer thereto denying ]i- 

kss\Ln ^1*® amount claimed as damages is 

$ > .00 the shortened method of procedure provided in 
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section 47.20 of the Rules of Practice (7 CPR 47.20) is applicable. 
Under this procedure the verified pleadings of the parties are a 
part of the evidence in the case, as is the Department’s Report of 
fnvestigation. In addition the parties were given the opportunity to 
file evidence in the form of verified statements. Complainant filed 
an opening statement and statement in reply. Respondent filed an 
answering statement. Neither party filed a brief. 

EINDINGS OF FACT 

1. Complainant, Strube Celery & Vegetable Company, is a corpo- 
ration with an address at 108 South Water Market, Chicago, Illi- 
nois 00608. 

2. Respondent, Triple B Produce Distributora, Inc., is a corpora- 
tion with an address at P.O. Box 2746 Nogales, Arizona 85621. At 
the time of the transaction involved in this proceeding respondent 
was licensed under the Act. 

R. On May 14, 1984 complainant agreed to accept from respond- 
ent a truckload of mixed vegetables consisting of watermelons, pep- 
pers, and tomatos, to be handled on consignment for the account of 
respondent. The truckload of produce arrived at complainant’s 
place of business on May 18, 1984. During the next several days 
complainant sold the goods at various prices, and on June 21, 1984, 
provided respondent with an account of sales showing total sales 
for the commodities involved of $6,455.39, and deducting therefrom 
charges of $1,155.28, leaving net sales of $5,300.11, which it remit- 
ted lo respondent. Complainant did not deduct the freight charge of 
$1,900.00 from the total sales price. 

4. Subsequently, the trucker, Paul Yates, demanded that com- 
plainant pay it the $1,900.00 for freight. Complainant sought to 
have the bill shifted to respondent, but when confronted with the 
threat of u law suit for failure to pay, it paid the trucker the 
$1,900.00. 

6. To date respondent has not repaid complainant the $1,900 for 
the freight involved in this coirsignment transaction. 

C. A formal complaint was filed in this proceeding on December 
12, 1984, which was within nine months of the time the cause of 
action heroin arose. 


DISCUSSION 

The dispute in this proceeding centers around the question as to 
whether the shipment of mixed vegetables involved was a sale with 
pricing after arrival or a consignment transaction. We find, based 
upon a preponderance of the evidence, that the transaction in- 
volved a consignment of goods by respondent to complainant, and 
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that as a result of this determination respondent was liable to pay 
the freight involved as a necessary expense attached to tlio con- 
signment. 

We are drawn to our conclusion that this was a consignment 
transaction for several reasons. In the first place, respondent sent 
complainant a shipping order dated May 14, 1984, which did not 
contain any prices. Thereafter, after selling the commodities in- 
volved, complainant sent respondent an account of sales wliich 
carefully set forth the several prices at which the various coiniuod- 
ities were sold, Complainant would have no reason to inairitnin 
such careful records were this a straight sale transaction. Nor 
would it have reason to send such an account of sales to rcsjwnd- 
ent. Furthermore, respondent eventually provided an invoice which 
reflected prices for the three commodities involved which scorned 


not to reflect any true relationship to normal pricing practices, but 
rather appeared to be an after the fact endeavor on the part of re- 
spondent to manufacture an invoice which would closely approxi- 
mate the total amount of money transmitted by complionant, with- 
out regard to freight charges. Indeed, as suggested by complainant, 
respondent had to put in an a^ustment factor of $21.10 to make its 
invoice coincide with the amount of money remitted in the account 
of sales. Complainant denies having received the so-called invoice 
from respondent in the affidavit of both its Assistant Stoi’o Sales 
Manager, Joe Kulinski, and its owner, Robert W. Strube. S«cl» ullll- 
davits, having been properly sworn, must be given great weight. 

We are further motivated to reach the conclusion that wo have 
because complainant stated that it was constantly calling respond- 
ent to tell it the prices being fetched for the commodities involved. 
Respondent acknowledged that there were phone calls of lliis 
nature, although it characterized them otherwise. When there is n 
consignment involved it is common for the parties to disciiB.s the 
Ibices that are being fetched. Therefore, complainant’s version is 
the more consistent story. 


^ Although there were two transactions between the two pnvlio.s 
immediately prior in time to the one in issue here in which com- 
plamant was invoiced for the goods, complainant’s explanation tiiat 
while It purchased the goods involved therein it insisted on a con- 
signment with respect to the transaction in issue here bccuuso (lie 
prior goods were of poor quality is credible under all of tho circuni- 
s ®*^ces. inally, respondent did not send the invoice which closely 
renected the total amount shown on the account of sales sent by 
complainant until after complainant provided the account of soles 
n ear y une. That respondent claims to have paid its gi'owera 
based on the total price received as reflected in the account of soles 
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does not rise to the point under these circumstances of estopping 
complainant from making a full claim since respondent did not 
properly pursue that particular line of defense with affidavits and 
st€i-teunents by its growers, 

I XI view of the above we find that respondent has violated section 
2 of the Act because freight is an expense properly connected to 
I>rociuce transactions. Therefore, it should be ordered to pay com- 
plainant $1,900.00 as reparation, with interest at the rate of 13%. 

ORDER 

^A^ithin 30 days from the date of this order respondent shall pay 
complainant $1,900.00 as reparation with interest thereon at the 
1'a.to of 13% per annum from July 1, 1984, until paid. 

Copies of this order shall be served upon the parties. 


PA.CIF 1 C Farm Company u. Corgan & Son Inc, PACA Docket N 
2-6836. Decided April 11, 1986. 

Hiirdcn of proving breach of warranty and damages— Respondent failed to 

Biistain. 

W lie re respondent failed to sustain its burden of proving a breach of warranty t 
complainant or any damages sustained ns a result of my such breach, respondent s 
liablo for the full contract prices for the eight lots of mixed fruit and vegetables 
juclmittcdly received and accepted. 

jA ficlt^civ Stanton, Presiding Officer. 

7Vi<jrnas R Oliven, Newport Beach, California, for complainant. 
se, for respondent 

I^aaision by Donald A, Campbell, Judicial Officer. 

DECISION AND ORDER 
PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricultuj 
Ell Commodities Act, 1930, as amended (7 U,S,C, 499a et seq.), i 
timely complaint was filed in which complainant seeks a repara 
tloii. award against respondent in the amount of $29,033.80 in con 
nection with the sale and shipment of eight trucklots of mixed fruii 
EXiidl vegetables to respondent in the course of interstate commerce. 

A. copy of the report of investigation prepared by the Department 
wa.Q served upon each of the parties, A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto 
admitting liability for $11,090.60 but denying liability for the re- 
maLining $18,943,20. 
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Although the amount claimed as damages exceeds $15,000*00^ tlio 
parties waived oral hearing. The shortened procedure provided in 
section 47.20 of the Rules of Practice (7 CPR § 47.20) is» therefore, 
applicable. Pursuant to such procedure, the report of investigation 
is considered to be part of the evidence, as is the verified com- 
plaint. The answer, since it is not verified, is not considered part of 
the evidence. The parties were given an opportunity to submit nil- 
ditional evidence in the form of verified statements and to file 
briefs. Complainant submitted an opening statement, but resijond- 
ent chose not to submit any additional evidence. Neitlier party 
filed a brief. 

FINDINGS OF FACT 

1. Complainant, Pacific Farm Company, is a corporation whose 
address is 1047 M Street, Firebaugh, California. 

2. Respondent, Corgan & Son Inc., is a corporation whose address 
is 161-162 N.Y.C. Terminal Market, Bronx, New York. At the 
times of the transactions involved herein, respondent was Uconsed 
under the Act. 

3. On approximately April 20, July 13, 18, and 23, August 30, and 
September 4, and 8, 1984, complainant sold to respondent eight 
trucklots of mixed fruit and vegetables for f.o.b. prices totalling 
$29,033.80. The individual transactions are set forth as follows: 

Num 
her 

Date of Sale of 

Car- 
tons 


April 20, 1984 832 lettuce $3,100.90 

July 13, 1984 1092 cantaloupes, Vaughn's 5,264.10 

July 18, 1984 640 honeydews, Gold Piece 5's 

900 honeydews, Gold Pieces 6*s 4,725.00 

July 23, 1984 1020 honeydews, Bottoms Up 2,572,50 

August 30, 1984 420 cantaloupes. Bottoms Up IS's 

cantaloupes, Bottoms Up 2JTs 4,026.60 

September 4, 1984 1008 cantaloupes, Bottoms Up 4,530.60 

September 8, 1984 96 crenshaws, Rosy 4's 

216 crenshawsf Rosy S's 

64 Crenshaws, Rosy 6’s 

108 Persians, Rosy 5's 2,204,10 

September 8, 1984 900 honeydews, PFC 2,610.00 

Total $29,033.80 



4, Complainant shipped the eight trucklots of fruits and vogeta- 
es in interstate commerce to respondent, which received and ac- 
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them but has failed to pay any part of the agreed upon con- 
prices. 

£5. A formal complaint was filed on December 17, 1984, which was 
nine months from when the causes of action herein accrued. 

0. Respondent filed an answer on April 11, 1985, in which it ad- 
liability for $11,090.60 of the amount alleged in the com- 
but denied liability for the remaining $18,943,20. An Order 
Payment of Undisputed Amount was, therefore, issued 
j.(Jex'ing respondent to pay to complainant the undisputed amount 

$1 1,090.60. 

CONCliUSlONS 

Ilespondent does not deny purchasing, i*eceiving and accepting 
]-\e eight loads of lettuce at issue. Respondent has submitted an un- 
^( 3 i*ifiod answer which it alleges that some of the loads were abnor- 
n&lly deteriorated upon arrival at its place of business, and has in- 
jliided inspection reports to support these allegations. Having ad- 
xiibteclly accepted tho eight loads, respondent became liable for the 
joiatract prices loss any damages resulting from a breach of war- 
ranty by complainant. It is the respondent’s burden to prove the 
ji-each and damages by a preponderance of the evidence. Magic 
Yct-ilGy Produce Inc. v. Art Kramer's Produce Buying Service Inc., 39 
Dec. 464 (1980), 

We conclude that respondent’s defenses to the complaint are 
laclcing in merit. Tho inspections pertaining all transactions except 
the September 8, 1984, shipment of crenshaw and persian melons, 
either show insufficient evidence of deterioration to indicate a 
breach of warranty, are restricted to a small portion of the load, 
exhibit excessively high temperatures, indicate the existence of 
transportation problems, or are dated far too long after shipment 
to he worthy of significant weight. Further, even if the inspections 
did i*eveal one or more breaches of warranty, respondent has pro- 
vided no evidence of resales and, thei'efore, has not sustained its 
biii'clen of showing damages incurred as a result of any breach. 
David Nava & Sons v. Vega & Sons Produce, 41 Agric. Dec, 991 
(1982). 

We have already issued an Order Requiring Payment of Undis- 
puted. Amount for $11,090.60 of the amount alleged in the com- 
plaint, Wo have determined that respondent is liable for the re- 
maining $18,943.20, and its failure to pay this sum to complainant 
Is a violation of section 2 of the Act, for which reparation should be 
Evwni’ded, with interest. 
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ORDER 

Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $18,943.20, with interest tlicreon at 
the rate of 13% per annum from September 1, 1984, until paid. 
Copies of this order shall be served upon parties. 


Cal-Mex Distributors Inc., p. Valley Brokerage Inc. PAC’A 
Docket No. 2-6703. Decided April 14, 1986. 

Failure to pay full contract price— Adjustments in price— Rcpnitiliuii nwnnlcd. 
Complainant sold and shipped 15 truckloads of mixed vegetables to respoiitieiil 
which accepted and paid in accord with claimed price acijuatnienta. Evidonce vva-H 
found to support some of claimed adjustments and not to support others. 

George S Whitten^ Piesiding Officer. 

Pro se, for complainant and respondent. 

Decision by Donald A. Campbell, Judicial Officer. 

DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricidtiir- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqX A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $16,863.65 in con- 
nection with the shipment of 16 trucklots of mixed vegeluhles 
which moved in foreign commerce. 


A copy of the report of investigation made by the Deparlnuml 
was served upon the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto, denying li- 
ability to complainant. 

amount claimed in the formal complaint exceeds 
^15,000.00, the parties waived oral hearing, and accordingly, the 
Shortened method of procedure provided in section 47,20 of the 
Rules of Practice (7 CFR § 47.20) is applicable. Pursuant to tliis pro- 
-A pleadings of the parties are considered a part 

the evidence in the case, as is the Department's report of investi- 
lon. In addition, the parties were given an opportunity to file 
IS® T, statements. Complainant filed an 

filed an answering statement, and 
ith I* ^ statement in reply. Complainant filed a letter, 
lot file a brtef*^ ' considered as a brief. Respondent did 
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FINDINGS OF FACT 

Complainant, Cal-Mex Distributors, Inc., is a corporation 
3 address is P.O. Box 1717, Chula Vista, California. 
Respondent, Valley Brokerage, Inc., is a corporation whose ad- 
is 335 South Harbor Boulevard, La Habra, California. At the 
of the transactions involved herein respondent was licensed 
r the Act. 

On or about February 18, 1984, under invoice no. 6364, com- 
ant sold to respondent, and shipped to respondent's customer, 
-ruckload of produce containing tomatoes and eggplants. The 
es have agreed during the course of this proceeding that the 
of $50.40 is the correct amount remaining due from respond- 

0 complainant in regard to this transaction. 

On or about February 22, 1984, under invoice no. 6423, com- 
ant sold to respondent 108 lugs of pink tomatoes at G.OO per 
plus $.35 per lug for freight. The tomatoes were shipped from 
a Vista, California to respondent in La Habra, California on or 
t the same date, and on arrival the load was found to contain 
107 lugs, and to be over-ripe. Complainant and respondent 
ed on an adjustment based on 107 lugs at $6.50 per lug, plus 
per lug for freight. Respondent has paid complainant the total 
aut of $625.95 based on this adjustment. 

On or about March 2, 1984, complainant sold to respondent, 
aliipped to respondent’s customers the following produce, and 
iced respondent as follows by its invoice no. 6432-. To Coast 
as Co.: 198 flats of pink tomatoes at $10.50, or a total of 
79.00; 54 lugs of pink tomatoes at $9.50, or a total of $513.00; 
freight at $.35, or $88.20, for a total of $2,680.20; To Albertson 
ribution: 75 W/B crates of eggplants at $6.50, or $487,50, plus 
for freight, or $26.25, for a total of $513.75; To Valley Fruit & 
luce: 162 lugs of pink tomatoes at $9.50, for $1,539.00; 54 lugs of 
t tomatoes at $10,50, or $567.00; 9 W/B crates of eggplants at 
5, or $57.16; and freight in the amount of $.35, or $78.75, for a 

1 of $2,241.90, The grand total shown by the invoice was 
35.85. The 75 crates of eggplants were incorrectly invoiced at 
•0, and complainant agreed to change the price to $6.40 per 
te making respondent’s liability for the 75 crates of eggplants 
6.25. At the close of the submission of evidence in this proceed- 
, on April 20, 1986, respondent paid complainant $2,680.20 for 

tomatoes shipped to Coast Citrus Co. In addition on July 20, 
4, respondent tendered to complainant, by means of a check 
ich also tendered payment on other invoices, payment in the 
rect amount of $2,748.15 for the remaining produce sold under 
oice no, 6482. However, complainant did not negotiate the 



check, in part because of respondent’s failure to include at that 
time payment for the tomatoes shipped to Coast Citrus Co. Accord- 
ingly, there remains due and owing from respondent to complain- 
ant the sum of $2,748.15 on this invoice. 

6. On or about March 4, 1984, under invoice no. 6456, complain- 
ant sold to respondent, and shipped to respondent’s customers, a 
mixed load of tomatoes, eggplants, and bell peppers, and a lot of 
tomatoes. After arrival of the produce complainant and respondent 
agreed to an adjusted price for all of the produce of $4,675,80. Re- 
spondent has already paid complainant this amount. 

7. On or about March 8, 1984, under invoice no. 6466, complain- 
ant sold to respondent, and shipped to respondent's customers, two 
lots of bell peppers and one lot of eggplants having a total invoice 
price of $1,726,20. After arrival of the produce complainant and re- 
spondent agreed to an adjusted price for all of the produce of 
$1,438.50. Respondent has already paid complainant this amount. 

8. On or about March 13, 1984, under invoice no. 6488, complain- 
ant sold to respondent, and shipped to respondent’s customers, two 
lots of tomatoes having a total invoice price of 3,108.60, Respondent 
received the merchandise covered by this invoice and tendered pay- 
ment to complainant in the reduced amount of $1,280.40 on July 
20, 1984, by check no. 13792. This check was not negotiated by com- 
plainant, and the entire amount of $3,108.60 remains due from re- 
spondent to complainant. 

9. On or about March 7, 1984, under invoice no. 6493, complain- 
ant sold to respondent, and shipped to respondent’s customers, 84 
W/B crates of eggplants at $6.50, plus $.36 for freight, or a total of 
$575.40. Respondent’s customer received the peppers, and respond- 
ent has not paid complainant the agreed purchase price. 

10. On or about March 12, 1984, under invoice no. 6508, com- 
plainant sold to respondent, and shipped to respondent’s customei's, 
three lots of produce, one containing cucumbers, one eggplants, and 
the remaining lot cucumbers and green bell peppers, at a total in- 
voice pi ice of $1,595.40. Complainant invoiced respondent for an in- 
correct amount of $8.65 for 36 crates of cucumbers rather than the 
agreed amount of $7.65. Respondent has paid complainant the cor- 
rect amount of $1,595.40. 

11. On or about March 16, 1984, under invoice no, 6609, com- 
,p ainant sold to respondent, and shipped to respondent’s customers, 
ithree lots of tomatoes, having a total invoice cost of $2,036,10. Re- 
i^pondents customers received the produce covered by this invoice, 

respondent has tendered payment to complainant in the re- 
placed amount of $1,532.10 by its check no. 13792 on July 20, 1984. 
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chock was not negotiated by complainant, and the entire 
mount ;fP2, 036.10 is due from respondent to complainant. 

1^. On or about March 20, 1984, under invoice no. 6536, com- 
i*m«nt sold to respondent, and shipped to respondent’s customers, 
iretj lo(,K of tomatoes, having a total invoice cost of $1,126.80. After 
M ival of the tomatoes one lot was lowered in price by an agree- 
loiit between the parties, which brought the total invoice price to 
.17 1.70. Respondent has already paid complainant $429.00 of this 
in o uni. The remaining amount of $542.70 was tendered to com- 
la 1 n lint by respondent as a portion of respondent’s check no. 13792 
isutnl July 20, 1984. This check was not negotiated by complain- 
ut, in part because other items paid by the check were paid in in- 
Oi'i'ect amounts. There remains due from respondent to complain- 
nl. the Hum of $542.70 on this invoice. 

I a. On or about March 28, 1984, under invoice no. 6568, com- 
lu inant sold to respondent, and shipped to respondent’s customers, 
wtj lots of tomatoes and one lot of tomatillos. 'The two lots of toma- 
ociH wore billed at $3,855.00, and respondent paid complainant that 
imount. As to the lot of tomatillos the price was not available at 
of billing, and rather than pay the freight in the amount of 
>;i (».()(), rosiwndent secured complainant’s agreement to bill the to* 
ntibilloH aeparately. During the course of this proceeding complain- 
mt, I'tMiclered the separate billing in the total amount, including 
Voijjfhi, ot' $468.00. This sum is presently due from respondent to 


;oin.plaiiiant. 

1 4. On or about March 5, 1984, under invoice no. 6572, complain- 
uib Hold to respondent, and shipped to respondent’s customers, one 
i>t tjl' tigfgplants having a total invoice price of $756.00. Respondent 
tondered the amount of $756.00 to complainant for this lot of 
by respondent's check no. 18792 issued July 20, 1984, 
riiiH check was not cashed by complainant, in part because other 
ituiris jiaid by the check were paid in incorrect amounts. There re- 
in riitiH due from respondent to complainant the sum of $756.00 on 


111 in invoice. 

15. On or about March 29, 1984, under invoice no. 6575, com- 
pli .1 inant sold to respondent, and shipped to respondent’s customers, 
Ihfoe lots of tomatoes for a total invoice price of $3,297.90. After 
arrival of the tomatoes complainant and respondent agreed to an 
acljuHtod price of $2,676.90. Respondent has already paid complain- 
ai\t this amount 

1(>. On or about April 17, 1984, under invoice no. 6664, complain- 
aixt sold to respondent, and shipped to respondent’s customer, one 
lot of tomatoes having an invoice price of $332.10. Respondent’s 
customer received the produce covered by this invoice, and re- 
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spondent tendered payment to complainant in the reduced amount 
of $278.10 on August 8, 1984, by its check no. 13895. This check was 
not negotiated by complainant, and the entire amount of $332.10 is 
due from respondent to complainant. 

17. On or about March 18, 1984, under invoice no. 6920, com- 
plainant sold to respondent, and shipped to respondent's customer, 
one lot of eggplants having a total invoice price of $407.40, Re- 
spondent has tendered complainant the entire amount due under 
this invoice, but such amount was included as a part of check no. 
13895 issued on August 7, 1984, which included payment in an in- 
correct amount for another invoice. This check was not cashed by 
complainant, and consequently the entire amount of $407.40 is due 
from respondent to complainant. 

18. All of the produce in each of the transactions involved in this 
proceeding originated in Mexico, and was imported into California 
by complainant prior to shipment to respondent or respondent’s 
customers. 

19. The formal complaint was filed on September 25, 1984, which 
was within nine months after the causes of action herein accrued, 

CONCLUSIONS 

Complainant brings this action to recover amounts and balances 
allegedly due in connection with the sale to respondent of 15 truck- 
lots of mixed vegetables imported by complainant from Mexico. 
The issues in regard to each invoice must be considered separately. 

As to complainant's invoice no. 6364, the total adjusted amount 
due was $4,306.20. Respondent paid complainant $4,255.80 by check 
no. 13354 dated May 21, 1984. This left the sum of $50.40 due on 
this invoice. Although respondent tendered this remaining amount 
to complainant as a part of its check no. 13895 dated August 7, 
1984, such check also contained a payment on invoice no. 6920 in 
leas than the amount claimed due by complainant, and consequent- 
ly complainant refused to cash the check. There remains due from 
respondent to complainant as to invoice no. 6364 the sum of $60.40. 

In regard to complainant’s invoice no. 6423, the original amount 
of the invoice was $685.80 based on a price of $6.00, plus $.35 
freight, for 108 lugs. The parties agree that respondent should be 
iable for only 107 lugs, but respondent claims that its customer re- 
acted the tomatoes due to overripeness and that this was commu- 
licated to Bob Villalobos, president of complainant, by Larry C. 
iSherry, salesman for respondent. Respondent further claims 
it complainant’s president agreed to a price adjustment of $.60 
' lug, leaving a balance due of $625.96. Although complainant 
denied that any such agreement was made, complainant ac- 



{.jAi^Miox niH'i'Uiiui’roH.s in(;, vai.i-hy ukokkfiac.k inc asi 

Voliimii 'If) N)niit)4>i' a 

pted and easlu'd a clu'ok (Voin n'spoiulouL containing payment for 
le 107 lugB of tomalooH. I’ho check Inul atliichod to it n stub show- 
ff navmcMit for invoice no. Ci'12H at .Kiafi.Dft. At the bottom of the 
ub wore tvJH'd tlu^ words ‘TIIK INVOIOI'IS LISTED ABOVE AEE 
-VID IN FUId. AS PEH BOB V. AND LARRY MOSHERRY.” We 
incliido on tlio l)aHiH of all of tlu) twiclonce that complainant 
freed to tin* adjust, incut claimed hy respondent and that nothing 
iiiitiias due to coinplainiint on this mvoici'. 

In relation to coniidainant’s invoice no. (i'lUU, by the time siibmis- 
on of ovidonco in this proceeding was completed the parties had 
•me to an agraoincnl on every item except the price for the 76 
ates of eggplnnts. Ucspoiuleul muinluined that the invoice price 
■ $(L60 per crate was not in accord with the agreed price, and re- 
londent’a fiony (!. MeSherry uHserted that upon receiving the in- 
nco ho telephoned Bob Villalobos and called his attention to the 
Uing error. Mr. MoSherry slated that Mr. Villalobos agreed to 
laiige the amount from $(>.50 to $<>.‘10, and that rcsixnulent then 
iniiKod the invoice and sent it back for approval. Mr. MeShorry 
>ntonds that the invoice was rcturacd with a nolo signed by Mr. 
illaloboa stating that it was all right to change the invoice. A 
jpy of the nol.e was atluched to Mr. MeSherry’s statement, and it 
mply lists a large mitnbor of invoicoH stating that it is okay to 
iQ_lco cliangoH on them. l*ho naliii’o ol the change is not specified 
)r any of the listed invoice nuinbers. Mr. Villalobos docs not deny 
mding Iho note but Hlales that the reforenco thereon to invoice 
182 is a typographical error aiul should read (i-RlH. The lack of 
>ecificity in tlie note leads us to holiove that it must have been 
mt by complainant to accompany invoices changed by respondent, 
nd sent to complainant for approval as rospondont contends. We 
ancludo that complainant is bound by tho note ns it stands, and 
as not shown that it applies to a different invoice. Accordingly, we 
avo found that complainant agreed to change tho price on the m- 
oico to and respondent is liable only for this amount. As 

bated ill finding of fact 6, respondent’s i-omaining liability on in- 
oico no. 04112 amounts to $2,748.16. 

The parties dispute tho original lorms of sale, prices, and quanti- 
ios in regard to various portions of the pro<iuco sold under invoice 
to. G4fi(i. Ilowovor, the quantity actually shipped is agreed upon by 
■oth parties. It is not necessary for us to discuss and decide these 
33 ue 8 because wo llnd that tho record supports the conclusion that 
ho parties, after arrival of the produce, agreed upon o total invoice 
ost for tho produce In tho amount $4,675.80. Although complam- 
disputes this, and claims instead that tho 
;6,332.70, respondent sent complainant a check on July b, in 
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the total amount of $12,303.30, which included the nniuunt 
$4,675.80 for invoice no. 6466, and so stated on the check stub. The 
stub also included the words typed in all caps: “THE INVOIOICS 
LISTED ABOVE ARE PAID IN FULL”. We consider complaiiiiint's 
cashing of this check to be adequate evidence of the settloniont 
agreement claimed by respondent. 

In regard to complainant’s invoice no. 64(>6, respondent claims 
that 42 boxes of bell peppers arrived in bad condition and that sucfi 
peppers were returned to complainant pursuant to agreement be- 
tween the parties. Respondent also contends that the parties 
agreed to an adjusted invoice price of $1,438,50. Complainant 
claims that it never authorized the return of the peppers, never re- 
ceived such peppers, and that there is no inspection report to siij)- 
port the peppers arriving in bad condition. The record shows liiut 


respondent sent complainant a check on April 20, 1984, in the toUit 
amount of $8,741.30, which included the amount of $1,488.50 for in- 
voice no. 6466, and so stated on the check stub. The stub also ist- 
eluded the words typed in all caps: “THE INVOICES lilSTEl) 
ABOVE ARE PAID IN FULL AS PER BOB V.”. We consider com- 
plainant’s cashing of this check to be adequate evidence of the set- 
tlement agreement claimed by respondent. 


In regard to complainant’s invoice no. 6488, respondent chums 
that complainant shipped a quantity of tomatoes in excess of whut 
was ordered, and that a portion of the tomatoes was of a quality 
below that specified when ordered. Respondent states that com- 
plainant was contacted by telephone after arrival of the tonintoe.s 
an agieed to a portion of the tomatoes being handled on an open 
basis. Respondent also alleges that complainant agreed that no in- 
ueed be secured. Respondent submitted in evidence a copy 
ot the invoice, heavily marked, alleging that it was sent to com- 
p amant and returned with complainant’s okay signifying accojit- 
ance of the reduced prices noted thereon. Complainant denies all of 
lespondents allegations. There is no way of concluding with any 
-eitainty from the face of the marked up invoice submitted by re- 
/ complainant approved the price changes noted thoro- 
he burden of proving by a preponderance of 

iVo \ complainant agreed to the adjustments claimed. 

3 t evidence that respondent has 

et this burden. The entire invoice amount of $3,108,60 in now 
le from respondent to complainant. 

rrnwrl^f peppers covered by invoice no, (>493 

nsent affpr customer with complainant’s 

condition. Respondent states 
that agreed with complainant on June 26, to a price of $4.86. 
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’oiiiplailuinl denic's thuL it ever af^reed to tlie peppers being han- 
llecl on i\n open basis or io an adjusted price. Respondent had the 
Kii'clen ol' proving* the alleged change in tlie original contract terms 
ind the alleged adjusted price. Wo lind that respondent has failed 
o tiK'ei this burden by a prepoiidoraiice of tlie evidence, and is 
itible to complainant for the total amount of 1^575.40 on this in- 
voice. 

Fii regard to invoice no, (ihOH, respondent contends that it was in- 
orrectly billed for $8. ((5 on 8() crates of cucumbers. Complainant 
lollies this contention, and asserts that the invoice amount is cor- 
oct. However, on Juno 15, 198*1, respondent paid complainant 
■l,f3JI5.4r) on invoice no. ()50H, which reilected the lower price al- 
by respondent io be the original agreed price. The check stub 
onlained the words typed in all cups at the bottom: "THE ABOVE 
N VOICES ARE PAID IN FULL/' Complainant accepted and 
aslic^d the check, We conclude lliai respomleiit has shown by a 
u'oponderanee of the evidence that the original price for the 36 
I'tites of ciicunibors was $7.65, and that payment in full has been 
niitle io complainant on this invoice. 

Iti regal'd to coinplainaiR’s invoice no. 6509, respondent claims 
hilt a portion of' the tonuiloos covered by the invoice arrived in 
Kior condition, liospondont asserts that after arrival of the toma- 
ot'frs it was agreed with complainant's proaident that these toma- 
ociH would bo handled on an opoi^ basis, and that subsequently 
t>iiiplainant’s president agreed to a reduced price for such toina- 
OOH. Itespondent states that a copy of the invoice wUvS marked with 
lio I'educod price and returned to complainant's president, and 
litii such invoice was subsequently sent back to respondent with 
ho aj)proving signature of complainant's president. The marked up 
opy of the invoice submitted by r(3spondent reflects what appear to 
»o initials near tlie bottom, but wc3 are unable to say with any cer- 
niniy that these are the initials of complainant's president, and 
rtr. Villalobos has denied the allegations of respondent in this 
Hespondoni had the burden ol‘ proving l)y a preponderance 
fV the evidence that complainant agreed to the adjustments 
•hi lined . Wo conclude on the basis of all of the evidence that re- 
■pondont lias not met this burden. The entire invoice price of 
ly, 036.10 is presently due from respondent to complainant. 

Til regard to complainant's invoice no. (i536, complainant agreed 
liii’ing the course of this proceeding tiuit respondent's contention 
htiL only $542.70 remains due is correct. Since respondent's tender 
if this amount was by moons of a check which included other in- 
^di^reci payment amounts, complainant did not negotiate the check. 
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The sum of $542,70 remains due and owing from respondent to 
complainant in regard to this invoice. 

As to invoice no, 6568, the parties agreed that the tomatillos 
originally on such invoice, without a price other than the cost of 
freight, should be rebilled. Complainant rebilled the tomatillos sep- 
arately at $468.00, including freight, and respondent has not object- 
ed to this amount. We conclude that such amount is now due and 
owing from respondent to complainant. 

The parties are in agreement as to the amount due on invoice no. 
6572, and respondent tendered this amount to complainant in its 
check no. 13792 issued July 20, 1984. However, since this chock in- 
cluded other incorrect payment amounts, complainant did not cos!) 
the check. The sum of $756.00 remains due and owing from re- 
spondent to complainant on this invoice. 

As to invoice no. 6575, respondent claims that the tomatoes ar- 
rived in poor condition, and that complainant upon being contacted 
by respondent agi-eed to an adjusted price for the load of $2,670.90. 
Complainant denies respondent’s allegations. However, respon<lont 
sent complainant a check on July 10, 1984, in the total amount of 
$6,102.90, which included the amount of $2,676.90 for invoice no. 
6575, and so stated on the stub. The check stub also included the 
words typed in all caps at the bottom; “THE INVOICES LISTED 
ABOVE ARE PAID IN FULL.” We consider complainant’s cashing 
of this check to be adequate evidence of the adjustment claimed by 
respondent. 

As to invoice no. 6664, respondent claims that the price shown on 
the invoice was incorrect. Respondent states that the agreement of 
complainant was secured by telephone to the reduced price of 
$278.10, and that the invoice was so marked in return for com- 
plainant s approval. Respondent alleges that the invoice was up- 
proved by complainant and returned with Bob Villalobos’ initiuls 
evidencing such approval. Complainant denies these contentions. 
Respondent has not furnished any substantive evidence showing 
that the initials on the invoice belong to Bob Villalobos, and we 
conclude that respondent has failed to prove that the reduced price 
is the correct amount. There remains due from respondent to com- 
plainant the sum of $332.10 on this invoice. 

In regard to the last of complainant’s invoices, no, 6920, the pur- 
ties have agreed that the correct amount due is $407.40. Since re- 
spondent’s tender of this amount was by means of a check which 
included another incorrect payment amount, complainant did not 
negotiate the check. The sum of $407.40 remains due from respond- 
ent to complainant as to this invoice. 
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The total amount which we have found to be still due and owing 
from respondent to complainant is $11,024.8(5, Respondent's failure 
to pay complainant such anaount is a violation of section 2 of the 
Act for which reparation should be awarded to complainant with 
interest. 


ORDEIl 

Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $11,024.85, with interest thereon 
it the rate of 13 percent per annum from May 1, 1984, until paid. 
Copies of this order shall be served upon the parties. 


[^I^AHKNCE W. Robinson d/b/a Robinson Farms, v. Michael Broth- 
KRS, Inc. PACA Docket No. 2-6776. Decided April 14, 1986. 

UcJccBoii—no contest 

.leapondont rejected a consignment of melons bought from complainant followii 
edoi’al inspection mdicating defecla* The rejection was not contested by complai 
\ut. Complaint dismissed. 

Demns Hecher, Presiding Officer. 

T/iofftas li, Oliva i, Newport Beach, California, for complainant. 

Pro so, for respondent. 

Decision by Donald A. Campbell, Judicial Officer. 

DECISION AND ORDER 
PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1980, as amended (7 U.S.C. 499a et seqj A 
timoly complaint was filed in which complainant sought an award 
of reparation in the amount of $3,539.33 in connection with th 
gale of a truckload of honeydew melons in interstate commerce. 

Copies of the report of investigation made by the Departnif 
were served upon the parties. A copy of the formal complaint \ 
served upon respondent which filed an answer thereto denying 
ability to complainant. Because the amount claimed as damag 
1033 than $15,000.00, the shortened method of procedure pro' 
in section 47,20 of the Rules of Practice (7 CFR 47.20) is appli 
Under this procedure the verified pleadings of the parties ar 
of the evidence in the case, as is the Department's report of 
gation. In addition, the parties were given the opportuni^ 
evidence in the form of verified statements. Complainant 
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opening statement, and respondent filed an answering statement. 
In addition, complainant filed a brief. 

findings of fact 

1. Complainant, Clarence W. Robinson is an individual doing 
business as Robinson Farms, with an address at P.O. Box 10(54, 
Blythe, California 92226. 

2. Respondent, Michael Brothers, Inc,, is a corporation with an 
address at Produce Building, 38 Harris Avenue, Providence, Rhode 
Island 02903. At the time of the transaction involved in this pro- 
ceeding respondent was licensed under the Act. 

3. On October 4, 1983, complainant sold to respondent 120 car- 
tons of 5s honeydew melons at $3.25 per carton for a total price of 
$390.00, 120 cartons of 6s honeydew melons at $3.25 per carton for 
a total price of $390.00, and 1,140 cartons of 8s honeydew melons at 
$2.25 per carton for a total price of $2,566.00, plus palletizing at 
$.25 per carton for a total price of $345.00, and a thermogard ther- 
mometer for $22.60, for a total contract price of $3,712,50, f.o.b. 
Tom Lange Co., Inc., of Springfield, Illinois acted as the broker for 
the transaction. The honeydew melons were shipped on October 4, 
1983, in interstate commerce, and arrived at respondent’s place of 
business on October 11, 1983, where they were inspected by the fed- 
eral inspection service. 

4. The federal inspection referred to in paragraph 3, above, oc- 
curred on October 11, 1983, The melons were still on the truck 
when the inspection was held at 9:15 a.m. The inspection showed in 
pertinent part as follows: 


Condition of Pack* 


Tight to fairly tight. 


Quality; Mature, many clean and gGiiornlly well 

formed. Grade defects range 2 to 1 
melons (25 to 87%) per carton* aver- 
age 62% caked on dirt, scars, cuts and 
misshapen. 

Grade; Fails to grade U,S, No. 1, account of 

grade defects. 


6. As a result of the inspection respondent rejected the load of 
•loneydew melons, and notified the broker that it was doing so. 
Tom Lange Company notified complainant at 11:00 a.m, on Octobei- 
11, 1983, that respondent had rejected the load. On complainant's 
instructions the load was consigned to Paramount Produce, Inc., lo- 
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cated in Chelsea, Massachusetts, where it was sold, and an account 
of sales was provided with net proceeds to complainant of $173 
6. When the truckload of melons arrived at Parainount^s place of 
business Paramount notified complainant that 266 cartons of 
melons were not on the truck. Complainant, on October 13, 1983, at 
12:38 p.m,, sent a telegram to respondent which stated as follows; 

We are not accepting your unjustified rejection of Mar 
5422 shipped on 10/4/83 and notified by Tom Lange Com- 
pany of Salinas, California 9 am 10/12/83. You had taken 
off 2(56 cartons of honeydews therefore you did accept the 
load. We expect full invoice less any proven damages due 
to breach of contract. 

7* A formal complaint was filed in this proceeding on February 
?8, 1984, which was within nine months of the time of cause of 
iction herein accrued. 


DISCUSSION 

Altliough the respondent contends that the contract provided for 
he delivery of U.S. No. 1 honeydews, and complainant is inconsist* 
nit in its statements as to whether there was a U.S, No. 1 or no 
yrade contract, this issue is immaterial because it is superseded by 
,he overriding question as to whether there was a proper rejection 
)f the truckload of melons, We find upon our evaluation of all of 
lie evidence in this proceeding that respondent properly rejected 
Jie truckload, and therefore, must prevail. 

Complainant contends that respondent accepted the honeydew 
nelons because it partially unloaded the truck by taking 266 car- 
oils of melons off the truck after the inspection occurred and 
loforo the melons went to Paramount Produce, Inc., of Chelsea, 
Vlaasachusetts, on consignment at complainant^s instructions. Com- 
jlainant contends that the partial unloading of the melons consti- 
tutes acceptance of the entire truckload. Unfortunately for com- 
ilainant it has not proved that respondent was responsible for un- 
oading the 266 cartons from the truck. The evidence reflects that 
I\e federal inspection occurred on October 11, 1983, at DiOO a.m. 
rho evidence further reflects, as shown by the broker^s memoran- 
luiii that complainant was notified on October 11, 1983, at 11:00 
i.ni. that respondent had rejected the truckload because of the 
jrade defects found by the federal inspection. Therefore, we reject 
jonrplainant^s claim that it was not notified until October 12, 1983, 
jecnuse the statement of an ostensibly neutral third party must be 
jivon great weight. See HoiriQstBdd Toitictto Puckiug Co, v. MitYis 
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Produce, Inc,, 43 Agric. Dec. _ — (1984); Kern Ridge Growers v. 7\ 
J, Power & Co„ 48 Agric. Dec. 425 (1981). 

The actions of complainant show clearly that it did not contest 
the rejection of the load by respondent on October 11, 1983. It was 
at the direction of complainant on that date that the goods wore 
shipped to Paramount for handling on consignment. That being the 
case it was complainant’s responsibility for any unloading which 
may have occurred while the goods were in transit from respond- 
ent’s place of business to Paramount’s place of business. There is 
no evidence to reflect that respondent unloaded any of the goods 
after it rejected the truckload. We are not much impressed by the 
statement of the truck driver that the goods were fully intact when 
he took them from respondent’s place of business to that of Para- 
mount since the statement is partially self-serving. It is complain- 
ant’s burden of proof to show that respondent acted improperly 
after it rejected the goods, and complainant has offered no solid 
proof to show that it was respondent rather than the truck driver. 
Paramount or someone else which took off the 266 cartons in- 
volved. Neither are we impressed by complainant’s telegram to re- 
spondent at 12:38 p.m. on October 18, 1983, indicating that it re- 
sinded its acceptance of respondent’s rejection. It is more likely be- 
cause of the short distance between Providence, Rhode Island, and 
Chelsea, Massachusetts that the goods arrived at Paramount’s 
place of business on October 11, 1983, and certainly no later tlion 
the morning of October 12, 1983. It appears to us that complainant 
was late in complaining to respondent as to the loss of 266 cartons, 
in any event. 

In view of the above the complaint must be dismissed. 

ORDER 

The complaint in this proceeding is dismissed. 

Copies of this order shall be served upon the parties. 


John Livacich Produce Inc., a/t/a Vista-Watsonville Sales, p. 

Carnival Fruit Co. Inc, PACA Docket No. 2-6874. Decided 
April 14, 1986. 


^ show breach of warranty and damages— on respondent. Rrcacli 

L hv complainant Damages proved by respondent. Payment to suppll- 

ers by complainant made while aware of condition problems. 

auTt^l^e V proving complainants breach of warranty of 

cented ^ of strawberries respondent admittedly ac- 

cepted. and respondents damages resulting from the breach. Aa respondent’s dam- 



VISTA-WATSONVILLB SALES v. CARNIVAL FRUIT 
Volume 4() Number 2 


839 


agejg equul the coutiact price, lespondent is without liability. Respondent is not re- 
sponsible for complainant's payment to its suppliers made while complainant was 
awftro of tlic condition piobleins of the strawberries. 

Atiiirew SiantoHy Piesiding Officer. 

Afatt/iew M, McTiemey, Newport Beach, California, for complainant, 
jf^ for respondent. 

Decision by Donald A. Campbell, Judicial Officer, 

DECISION AND ORDER 

This is reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §499a et seqX A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $1,901.50, in con- 
nection with the sale and shipment of a trucklot of strawberries to 
respondent in interstate commerce, 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties, A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto, 
denying liability. 

Since the amount claimed as damages does not exceed $15,000,00, 
the shortened procedure provided in section 47,20 of the Rules of 
Practice (7 CFR § 47.20) is applicable, Pursuant to such procedure, 
the report of investigation is considered to be part of the evidence, 
as are the verified complaint and answer. The parties were given 
an opportunity to submit additional evidence in the form of veri- 
fied statements and to file briefs. Complainant submitted an open- 
ing statement but respondent chose not to submit any additional 
evidence. Complainant also filed a brief, 

FINDINGS OF FACT 


1, Complainant, John Livacich Produce, Inc. a/t/a Vista-Watson- 
villo Sales, is a corporation whose address is P.O. Box 5519, San 
Bernardino, California. 

2. Respondent, Carnival Fruit Co„ Inc,, is a corporation whose 
address 476 N,E, 186th St.. Miami, Florida. At the time of the 
transaction involved herein, respondent was licensed under the 


8 . On approximately May 19, 1984, complainant sold to respond- 
ent 880 trays of strawberries at $4.00 per tray plus $.60 per tray for 
cooling, $74.00 for tectrol, $22.60 for a Ryan 4 

tray for brokerage, for a total fo.b. contract price o $ , . . 

broker in this proceeding, through whom b^h parties communicat- 
ed, was The Tobi Company, Inc., Miami, Florida, represented by 
their employee, Gene Meyers. 
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4. The strawberries were shipped in interstate commerce to re- 
spondent, where they arrived on May 23, 1984, and were federally 
inspected. The inspection found as follows, in relevant part: 

VARIOUS CONTAINERS Range 40“ To 43° 

SHIPPER: Vista Watsonville Sales 
STRAWBERRIES— “Vista 112 Dry Pints” 

Applicant States 380 flats. 

CONDITION: Berries mostly ripe and firm. Calyxes gener- 
ally fresh and green, few turning brown. Ranges 6 to 20%, 
average 20% damage by bruising. Decay ranges 17 to 76%, 
average, 34% Rhizopus Rot and Gray Mold Rot each in 
various stages. 

5. On May 23, 1984, after receiving the results of the inspection, 
respondent immediately contacted Mr. Meyers, informed him of 
the results, and asked him to notify complainant that respondent 
might only be able to return freight costs. Mr. Meyers then con- 
tacted complainant and conveyed the information given to him by 
respondent. On that same date, Mr. Meyers issued an “Adjustment 
Form , on which he noted the inspection results, respondent’s 
statement that it would try to return freight, and that he had re- 
ported respondent’s statement to complainant. 

6. Respondent has not paid any part of the contract price to com- 
plainant. 

7. An informal complaint was filed on January 2, 1985, which 
was within nine months from when the alleged cause of action 
herein accrued. A formal complaint was filed on April 29, 1986. 


CONCLUSIONS 

Respondent claims that the load of strawberries it admittedly re- 
ceived and accepted was found by a federal inspection to be in very 
poor con ition. It therefore told the broker to inform complainant 
at It might not be able to recover on resale anything in excess of 
1 reig expense. Complainant contends that transportation con- 
ditions were abnormal. Complainant asserts further that it never 
leceived notice of the condition problems until November 1984, 
when It received a copy of the May 23, 1984, federal inspection. 

omplainant states that prior to receiving notice, it made full pay- 
ment to its suppliers, and therefore demands payment of the entire 
contract price from respondent. 

respondent, having admittedly accepted 
the strawberries, became obligated to pay complainant the agreed 
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upon contract price> less damages resulting from any breach of 
warranty by complainant. Respondent has the burden of proving 
tUe breach and resulting damages by a preponderance of the evi- 
dence, Farm Market Service Inc, v. Albertson's Inc,, 42 Agric. Dec. 
429 (1983), 

The May 23, 1984, inspection (Finding of Fact 4) clearly reveals 
that the strawberries were in very poor condition when they ar- 
rived at the respondent’s place of business. Although pulp tempera- 
tures were slightly high, this could not have accounted for the 34% 
rot found by the inspection. We conclude, therefore, that there was 
a breach of complainant’s suitable shipping condition warranty (7 
CFR § 46.43(j)). Respondent was thus entitled to recover damages 
consisting of the difference between the actual value of the straw- 
berries at the time and place of acceptance and the value they 
would have had if they had been as warranted. Homestead Tomato 
Peteking Co,, Inc. v, Austin J. Merkel Co,, Inc., 40 Agric. Dec. 1587 
(1981), The actual value is usually determined by the results of a 
prompt and proper resale. Respondent claims that it resold the 
strawberries but recovered only enough to pay for its freight ex- 
pense of $1,20 per tray, or $456,00, Considering the extremely high 
level of decay shown by the federal inspection, we believe that re- 
spondent was fortunate to have recovered even $466.00. We thus 
conclude that the resale was indeed prompt and proper, even in the 
absence of an account of sales. Farm Market Service, Inc. v. Albert- 
son's Inc, a/t/a Southco Division, 42 Agric, Dec, 429 (1983), For the 
value of the strawberries if they had been as warranted, we will 
use the contract price plus freight, which consists of $2,357.50. Re- 
spondent’s damages are the difference between $2,357.60 and 
$456.00, or $1,901,60, which is equivalent to the contract price. 
Therefore, respondent has not incurred any liability with respect to 
this transaction. 

Complainant’s claim that it did not receive notice of the condi- 
tion problems until November 1984, by which time it had already 
paid its suppliers, does not cause us to alter our conclusion that re- 
spondent is without liability. Complainant’s claim is flatly contra- 
dicted by the broker, who says complainant was informed of the 
problems on May 23, 1984 (Finding of Fact 5), the date the straw- 
berries arrived and were inspected. Assuming the truth of the bro- 
ker's statement, which we have no reason to doubt, complainant 
apparently paid its suppliers while being aware of the condition 
problems of the strawberries. Respondent cannot be held responsi- 
ble for this decision. 

Accordingly, the complaint must be dismissed. 
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ORDER 

The complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 


Bianchi & Sons Packing Co., a G & J Produce Inc. PACA Doclcot 
No. 2-6930. Decided April 14, 1986. 

Evidence effect of unsown pleading. Good delivery standards for toninlocs. 

Inspection report as prima facie evidence. 

Where respondent provided unsworn answer its claim backed evidentiary vnliie, as 
a result of which the only evidence which could be considered regarding it« claim 
the tomatoes did not make good delivery was a federal inspection certificate. Howev- 
er, the ceitificate showed the tomatoes did make good delivery — hence, complainant 
was entitled to the full purchase price. 

Dennis Beckery Presiding Officei. 

Thomas R Oliveiiy for complainant. 

Pro se, for respondent. 

Decision by Donald A. Campbell, Judicial Officer, 

DECISION AND ORDER 
PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricult ur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqX A 
timely complaint was filed in which complainant sought an award 
of reparation in the amount of $7,193.70 in connection with the 
sale of a truckload of tomatoes in interstate commerce, 

Copies of the report of investigation made by the Department 
were served upon the parties. A copy of the formal complaint was 
served upon respondent which filed an unsworn answer thereto de- 
nying liability to complainant. Because the amount claimed as 
damages is less then $15,000.00 the shortened method of procedure 
provided in section 47.20 of the Rules of Practice (7 CFR 47.20) is 
applicable. Under this procedure the verified pleadings of the j)ar- 
ties are part of the evidence in the case as is the Department's 
report of investigation. In addition the parties were given the op* 
portunity to file evidence in the form of verified statements. Com- 
plainant filed an opening statement. Complainant also filed a briof. 

FINDINGS OF FACT 

1. Complainant Bianchi & Sons Packing Company, is a corpora- 
tion doing business at P.0, Box 190, Merced, California 95341. 
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2. Respondent, G. & J. Produce, Inc., is a corporation with an ad^ 
dress at Suite 106, 2520 Airline Drive, Houston, Texas 77009. At 
the time of the transaction involved in this proceeding respondent 
was licensed under the Act. 

3. On June 21, 1984, complainant sold to respondent 1,728 car- 
tons of tomatoes at $4.00 per carton plus $.15 per carton for palle- 
tizing, and $22.50 for a Temperature Recorder for a total contract 
price of $7,198.70, f.o.b. The tomatoes were shipped on that date in 
interstate commerce, and were received and accepted by respond- 
ent on June 24, 1984. 

4. A federal inspection was held with respect to the load of toma- 
toes on June 25, 1984. It showed in pertinent part with respect to 
condition as follows: 

Average approximately 30% turning or pink. 70% light 
red or red. Average 2% decay. From 2 to 22% in most 
samples, many none average 6% damage by bruising in- 
cluding 5% seirous [sic] damage and including 2% very se- 
rious damage scattered throughout pack and lot. 

Tlie percentage of condition defects was within tolerance for U.S. 
No. 1 tomatoes at point of destination. 

5. A formal complaint was filed in this proceeding on April 22, 
1985. An informal complaint was filed on January 24, 1985, which 
was within nine months of the time the cause of action herein ac- 
crued. 


DISCUSSION 

There is no issue as to whether the truckload of tomatoes was 
shipped to respondent by complainant, and received and accepted 
by respondent upon delivery. Respondent filed a one paragraph 
Answer which was not sworn, and therefore, which has no eviden- 
tiary value. Fi'ank W. Prillwitz, Jr. v. Sheehan Produce, 19 Agric. 
Dec. 1218 (1960); The Garin Co. v. Affiliated Foods, Inc., 43 Agric. 

Dec. (1984), Respondent provided no other evidence with the 

exception of a federal inspection certificate reflecting an inspection 
which occurred on June 25, 1984. That inspection showed 10% con- 
dition defects with respect to the truckload of tomatoes, which is 
within the tolerance for tomatoes at destination. See 7 CFR 
61.1861(a)(2). Such being the case we have no alternative other then 
to conclude that the tomatoes made good delivery, and that com- 
plainant is entitled to recover the full purchase price of the truck- 
load. In view of the above we find that respondent has violated sec- 
tion 2 of the Act, and that reparation should be awarded to com- 
plainant, with interest thereon in the total amount of $7,193.70. 
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ORDER 

Within thirty days from the date of this order respondent shall 
pay to complainant $7,193.70, with interest thereon at the rate of 
13 percent per annum from August 1, 1984, until paid. 

Copies of this order shall be served upon the parties. 


Corky Foods Corporation y. S & S Produce Co., Inc. PACA 
Docket No. 2-6941. Decided April 14, 1986. 

Deferred billing— Market News Reports ns evidence of price— Evidence- 

Statement of broker— Evidence— invoices showing prices of otlier transactions. 
Where parties ogreed to deferred billing with actual price to bo determined later 
based upon market price, best evidence of market price was shown by prices paid 
for similar transactions during the same period, plus the brokei ’s statement, rather 
than conflicting prices shown in Market News Reports. 

Dennis Becker, Presiding Officer. 

Pro se, for complainant and respondent. 

Decision by Donald A. Campbell, Judicial Officer. 

DECISION AND ORDER 
PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), A 
timely complaint was filed in which complainant sought an award 
of reparation in the amount of $12,781.35, in connection with the 
sale of a truckload of tomatoes in interstate commerce. 

Copies of the report of investigation made by the Department 
were served upon the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto in which it 
admitted it owed an additional $9,563.35, leaving for resolution 
$3,168.00, respondent having paid the additional $9,563.35. Because 
the amount claimed as damages is less then $15,000.00 the short- 
ened method of procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20)is applicable. Under this procedure the veri- 
fied pleadings of the parties are part of the evidence in the case as 
is the Department's report of investigation. In addition the parties 
were given the opportunity to file evidence in the form of verified 
statements. Complainant filed an opening statement and respond- 
ent filed an answering statement. Although given an opportunity 
to do so neither party filed a brief. 
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FINDINGS OF FACT 

U Complainant, Corky Foods Corporation, is a corporation with 
I address at 3452 West Boynton Beach Boulevard, Suite 4, Boyn- 
n Beach, Florida 33436. 

Respondent, S & S Produce, Co., Inc., is a corporation with an 
dress at Louisville Produce Terminal, Units 8 and 10, Louisville, 
Jatucky 40218. At the time of the transaction involved in this 
oceeding respondent was licensed under the Act. 

3. On January 19, 1985, complainant sold to respondent 432 25 
'Und units of 5x6 tomatoes, 1,008 25 pound units of 6x6 toma- 
es, and 140 25 pound units of 6x7 tomatoes, f.o.b., with the 
itire truckload to be billed at market price at a later time. The 
^atoes were shipped on that date to respondent, and were re- 
ived and accepted by respondent on or about January 22, 1985. 
it Adams, Bonita Springs, Florida, acted as the broker with re- 
■ect to this transaction. 

4 . Because of a freeze in Florida the market for tomatoes in the 
iddle of January 1985 was very unsettled. As a result the parties 
freed through the broker that pricing would be deferred with bill- 
g at market price to occur at a later, unspecified date. The 
arket News for Cincinnati, Ohio for January 23, 1985, showed 
lat the market for tomatoes was unsettled, and provided no 
rices. The Market News for the Southeastern United States for 
muary 24, 1985, showed the prices that complainant sought to 
large respondent, namely $19.00 for 5x6 tomatoes, $17.00 for 
X6 tomatoes, and $15.00 for 6x7 tomatoes. Complainant issued 
s billing based upon that Market News report. Although the 
rices for tomatoes were very high on Wednesday, January 23, 
J86, they dropped rapidly from that date until the end of the 
'eok. During that week other companies charged less then com- 
laiiiant for similar tomatoes, generally charging the price that re- 
pontient seeks to pay in this proceeding, namely $16.00 for the 
X6 tomatoes, $14.00 for the 6x6 and $12.00 for the 6x7 tomatoes, 
'here was never a meeting of the minds between the parties as to 

was an appropriate price for the tomatoes. 

6. Respondent provided an account of sales which show that it 
etched on resale much less then the prices it offered to pay com- 
iJaitiant for the tomatoes involved in this proceeding. 

6, A formal complaint was filed on April 10, 1985, which was 
nth in nine months of the time the cause of action herein aroused. 

DISCUSSION 

The dispute in this proceeding arises because there was a very 
msettled market for Florida tomatoes in mid January, 1985 as a 
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result of a freeze in that state. Complainant seeks to derive the 
highest price it can based upon federal Market News Reports for 
the Southeastern United States for the period involved. Respond- 
ent, on the other hand, seeks to pay a lesser price based upon it 
understanding as to what was the true market price for tomatoes 
during more than a one day period of time for Florida tomatoes. It 
offered in evidence invoices and brokers’ memoranda showing 
prices which other sellers of tomatoes were charging their custom- 
ers during the week of January 19 through 26, 1985. Respondent 
acknowledged that it owed complainant all but $3.00 of the price 
originally billed by complainant, and paid that amount, which 
came to $22,989.60, including palletizing at $.16 per carton. Re- 
spondent claims, and complainant does not contest, that it was 
granted $1.00 allowance for every carton of tomatoes sold. There- 
fore, there is left for resolution a differential of $2.00 per carton 
between the price billed by complainant and the price offered by 
respondent. 

Because there was no meeting of the minds as to the actual price 
to be paid, we must look to extrinsic evidence to determine what 
price the tomatoes should have fetched. In this instance the best 
evidence is the invoices submitted by respondent showing prices 
chai'ged by other sellers of tomatoes during the pertinent period of 
time. There being no indication that the billing at market was to 
be on a specific day, such as the day of arrival, which was January 
22, 1986, it would be inappropriate to accept complainant’s billing 
based upon prices quoted in the Market News on January 23, 1986, 
which appear to be the highest prices quoted for Florida tomatoes 
during that week. 

We find, based upon a preponderance of the evidence, that the 
prices offered by respondent, and which it eventually paid, more 
nearly reflects the true market price for Florida tomatoes during 
the week of January 19 through 26, 1986. Our conclusion in this 
regard is bolstered by the statement of Pat Adams, of Adams Bro- 
kerage, the broker for the transaction involved herein, who said in 
a letter to the Department of Agriculture dated June 4, 1986; 

Concerning the load of tomatoes I purchased for S & S 
Produce, Co., in Louisville, Ky. on Jan 19th 1985. The to- 
matoes was loaded on an open market basis from Corky 
Foods Corp. with the understanding they would be billed 
at market price. The market came out on Wednesday with 
bxi? $16.00 6x 6 $14-00 6x1' $12.00 but this market price 
didn’t hold and by the end of that week you can buy the 
same tomatoes a lot less. 
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The same day Corky Foods Came out with $18.00-"$16.00' 
$14.00 this price was way out of market range^ I know of 
no other shipper who was getting that kind of money for 
tomatoes on such a market. 

After (3) three weeks of trying to work out a fair price I 
was unable too, So S & S Prod, was forced to take other 
actions, 

In view of the statement by the broker as reinforced by broker 
memos and other invoices we cannot conclude other than that the 
price charged by Corky was too high, and that the price offered by 
respondent was appropriate. 

In view of the above the complaint in this proceeding must be 
dismissed. 


ORDER 

The complaint in this proceeding is dismissed. 
Copies of this order shall be served upon the parties. 


Ai^ton H. Allen and John M. Coelho d/b/a Sunset Strawberb 
Growers, v. V.F. Lanasa, Inc. PACA Docket No. 2-6686. Lt 
cided April 17, 1986. 

H reach of contract. Suitable shipping condition. Modification of contract, failure 

to object. Dismissal. 

Wheie respondent accepted a shipment of strawberries from the complainant, re- 
spondent had the burden of proving that the goods failed to meet contract specifica- 
tions. Upon demonstration by the respondent that the goods were inferior, respond- 
ent was only liable to complainant for the value of goods received. 

Stephen J. Liipar(^llo, Presiding Officer 

T/iornas i?. Oliveri^ Newport Beach, California, for complainant 

Pro se, for respondent. 

Decision by Donald A. Campbell, Judicial Officer, 

DECISION AND ORDER 
PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499 et seq.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award in the amount of $2,476.70 in connection with a ship- 
ment of strawberries in interstate commerce. 
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A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon the respondent which filed an answer 
thereto (also entitled "complaint”) denying liability to the com- 
plainant. The amount claimed in the formal complaint being less 
than $15,000, the shortened method of procedure provided in sec- 
tion 47.20 of the Rules of Practice (7 CFR § 47.20) is applicable. 
Pursuant to this procedure, the verified pleadings of the parties are 
considered a part of the evidence in this case, as is the Depart- 
ment’s report of investigation. The parties were given the opportu- 
nity to file additional evidence in the form of verified statements as 
well as briefs. Complainant submitted an opening statement and u 
brief. Respondent elected not to submit any additional evidence. 

FINDINGS OF FACT 

1. Complainant Sunset Strawberry Growers is a partnership com- 
posed of Alton H. Allen and John M. Coelho, whose address is 2400 
West Main St., Santa Maria, California 93453. At the time of the 
transaction involved herein, complainant was licensed under the 
Act. 

2. Respondent V. F. Lanasa, Inc., is a corporation whose address 
is 317 Hull St., Richmond, Virginia 23224. At the time of the trans- 
action involved herein, respondent was licensed under the Act. 

3. On May 17, 1984, complainant contracted to sell respondent 
1,152 trays of strawberries. The contract price was $4.50 per tray, 
plus .60 per tray cooling, .15 per tray brokerage fee and a $22.50 
fee for a Ryan recorder, for a total invoice price of $6,070.50 f.o.b. 
The strawberries were shipped in interstate commerce from Cali- 
fornia to Richmond, Virginia, on May 17, 1984, and arrived at re- 
spondent’s place of business on May 22, 1984. 

4. Respondent inspected the strawberries upon arrival and de- 
tected heavy decay and gray mold rot. A federal inspection con- 
ducted later on May 22 revealed, in pertinent part: "From 6 to 
25%, average 17% decay, mainly Gray Mold Rot and Rhizopus Rot 
in various stages.” The inspection also determined the pulp tem- 
perature of the strawberries to be between 46° and 48°. 

5. Respondent inspected the strawberries and immediately noti- 
fied the complainant of their condition. The parties, through a 
broker, Punelli-Lazopoulos, Inc., agreed that the respondent should 
sell the load and an adjustment to the contract price would be 
made at a later date. Complainant now states that he would not 
have agreed to the adjustment had he known the content of the 
federal inspection. 

6. Respondent has paid complainant $3,593.80. 
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iQo* ^ formal complaint was filed on this matter on September 25, 

* "Within nine months of the time the cause of action herein ac- 
Ued. 

CONCLUSIONS 

proceeding involves a dispute in which the complainant 
fhat he fulfilled the terms of his contract with the respond- 
' ^*T.d the respondent claims that the subject of the contract, a 
ju strawberries, did not meet contract specifications, and 

*^fore that it has rightfully withheld full payment. It is the 
^ I-^f^inant's contention that any damage to the strawberries oc- 
^ after the risk of loss and responsibility had shifted to the 

spoiicient, thereby entitling the complainant to the full contract 
$6,070.60. As the proponent of a breach of contract claim, 
le complainant generally carries the burden of proof to a prepon- 
jance of the evidence. See New York Trade Assoc, v. Sidney 
32 Agric. Dec. 702, 705 (1973). However, since the respond- 
ill accepted the goods, the burden of proving that the complainant 
Aiied to tender the goods in suitable shipping condition falls on the 
respondent. See U.C.C. §2-607(4); Roy Rucker Produce v. J. P. 
mxllGr' Wholesale Produce, 33 Agric. Dec. 871, 873 (1974). Based 
upon our analysis of the evidence submitted, we conclude that the 
respon.dent should prevail. 

terms of the contract are not in dispute. The contract called 
tlie purchase by respondent of 1,152 trays of strawberries on an 
f.o.b. basis, at a price of $4.60 per tray, plus .60 per tray cooling, .16 
per ti'ny brokerage and $22.50 for a Ryan recorder, for a total con- 
tract price of $6,070.50. The evidence shows that the strawberries 
were sHipped in interstate commerce on May 17, 1984, and arrived 
at the respondent’s place of business on May 22, 1984. The evidence 
furtlxer demonstrates that when the goods arrived at their destina- 
tion point of Richmond, Virginia, the respondent conducted an in- 
spection of the goods and determined that due to extensive decay 
and. gray mold rot, the goods did not conform to contract specifica- 
tions, The parties, through the brokerage firm of Punelli-Lazopou- 
lus, Inc., agreed that the respondent should sell the strawberries 
and that the parties would work out a price adjustment at a later 
date. 

The complainant bases his breach of contract claim on the find- 
ings of a federal inspection performed on May 22, The inspection 
read in part that the average pulp temperature of the strawberries 
was 46*’ to 48°F, considerably higher than the 34° to 36° range dic- 
tated in the bill of lading. It is the position of the complainant that 
the agreement to modify the contract price was based on misiiifor- 
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mation supplied by the respondent as to the handling of the straw- 
berries and therefore is void. The complainant contends that tlie 
pulp temperatures indicated in the federal inspection are proof 
that the decay and rot occurred after the strawberries were placed 
in the possession of the trucker, that is, after the risk of damage in 
transit had shifted to the respondent. The complainant, relying on 
this evidence, contends that he fulfilled his obligation under the 
contract in that he delivered the goods to the trucker in suitable 
shipping condition as per section 46.43(j) of the regulations (7 CFR 
§ 46.43(j)) and the terms of the f.o.b. contract. Noting that, he de- 
mands full payment. 

Evidence submitted by the respondent on the issue of breach of 
warranty of suitable shipping condition included the federal inspec- 
tion report and the temperature reading taken by the Ryan record- 
er. The inspection showed that the strawberries averaged 17% 
decay, well in excess of the acceptable delivery standard. Further, 
the Ryan recorder indicated that the temperature of the truck^s 
cooling unit was maintained at approximately SG*" for the duration 
of the trip, with predictably warmer readings during the loading 
and unloading stages. The Ryan recorder evidence appears to sup- 
port the contention that the strawberries were shipped in accord- 
ance with the instructions provided by the complainant in the bill 
of lading. It must be presumed therefore that any damage or decay 
to the shipment must have existed prior to the tender of the straw- 
berries to the trucker. We are particularly drawn to this conclusion 
because of the temperatures shown on the Ryan. The high pulp 
temperatures could easily result from the percentage of decay in 
the load. In light of the fact that the complainant offered no evi- 
dence as to the condition of the strawberries prior to shipment, the 
evidence submitted by the respondent is sufficiently substantial to 
conclude that the complainant did not deliver the goods in suitable 
shipping condition. 

Even if the decay occurred during transit respondent would pre- 
vail since complainant agreed to modify the contract. When discus- 
sions were held complainant was required to ask all pertinent ques- 
tions regarding the load. Absent misrepresentation or fraud on the 
part of respondent, any misunderstanding resulting in a modifica- 
tion is not actionable. Walters Produce^ Inc, v, Francis Produce Co*, 
44 Agric. Dec (1986). 

The complainant ^s failure to deliver the goods in suitable ship- 
ping condition constitutes a breach of the contract. See Garin Co. v. 
Gelman Commission Co., 32 Agric. Dec. 223, 227 (1973). The stand- 
ard formula for determining damages when the buyer has accepted 
the goods is the difference at the time and place of acceptance be- 
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tween the value of the goods accepted and the value of goods con- 
forming to the contract. See U.C.C. § 2-714; Fi'eshpict Fruits v. K 
R, Bushman & Son^ 29 Agric. Dec, 71, 79 (1970). The method for 
assessing the value of conforming goods is the f.o.b. contract price 
plus expenses. See Norfolk Banana Distributors, Inc, v. Standard 
Fruit & Steamship Co,, 34 Agri. Dec. 413, 415 (1976). The contract 
. price was $5,184.00 ($4.50 per tray multiplied 1,152 trays), plus 
§691,20 for cooling costs and $172.80 for brokerage fees, giving a 
total of $6,048.00 as the value of conforming goods. In determining 
the value of the goods accepted, the only evidence available is the 
agreement between the parties that a fair adjustment would be 
worked out at a future date. From the pleadings, it appears that 
the complainant had no objection to the assessment of $3.00 per 
tray as a reasonable price for strawberries in such decayed condi- 
tion, Using the $3.00 figure, the value of the goods accepted was 
$3,456, Subtracting the value of the accepted goods from the value 
of conforming goods results in a difference of $2,592.00, which rep- 
resents respondents damages. 

The complainant contends and the evidence shows that the re- 
spondent remitted $3,593.80 in payment for the strawberries, 
$2,476.70 less than the original contract price. Due to the breach of 
contract by the complainant, however, the respondent is responsi- 
ble only for the difference between the original contract price and 
the damages resulting from the breach, Since that figure is less 
than the amount remitted by the respondent to the complainant, 
the complainant has received all to which he is legally entitled, 

ORDER 

The complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 


Pure Gold, Inc., u. Victor's Produce Inc. PACA Docket No. 2- 
6944. Decided April 24, 1986. 

Acceptuncc numifeatcd by act of unloading. Burden of proof as to damages. 
Suitable shipping condition. Tolerances at destination. 

Because respondent unloaded a truckload of oranges it accepted them; therefore, it 
had the burden to show it suffered damages because of a breach of complainant's 
suitable shipping condition warranty. It could not do so because the amount of con- 
dition defects was within regulatory tolerances for oranges at destination. 
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Dennis Becker, Presiding Officer . 

Thomas R. Olweii, Newport Beach, California, for complainant. 

Pro se, for respondent 

Decision by Donald A. Campbell, Judicial Officer, 

DECISION AND ORDER 
PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C, 499a et seq.) A 
timely complaint was filed in which complainant sought an award 
of reparation in the amount of $1,861,00 in connection with the 
sale of the truckload of naval oranges in interstate commerce. 

Copies of the report of investigation made by the Department 
were served upon the parties. A copy of the formal complaint was 
served upon respondent which filed an answer in which it denied 
the allegations of the complaint. Because the amount claimed as 
damages is less than $15,000 the shortened method of procedure 
provided in section 47.20 of the Eules of Practice (7 CPR 47.20) is 
applicable. Under this procedure the verified pleadings of the par- 
ties are a part of the evidence in the case as is the Department’s 
report of investigation. In addition the parties were given the op- 
portunity to file evidence in the form of verified statements. Nei- 
ther party did so. However, complainant filed a brief. 

FINDINS OP PACT 

1. Complainant, Pure Gold, Inc., is a corporation with an address 
at P.O. Box 40, Redlands, California 92378. 

2. Respondent, Victor's Produce Inc., is a corporation with an ad- 
dress at 3701 “D” East Alameda, El Paso, Texas 79905. At the time 
of the transaction involved in this proceeding respondent was li- 
censed under the Act. 

3. On December 28, 1984, complainant sold to respondent 1,100 
cartons of naval oranges at $4.60 per carton for a total contract 
price of $4,960.00, f.o.b. The transaction was brokered by South 
Central Produce Brokers, San Antonio, Texas, The oranges were 
shipped on December 28, 1984, and were I’eceived and accepted by 
respondent on or about January 1, 1986. 

4. On January 2, 1986, the oranges were subjected to a federal 
inspection at respondent’s place of business. That inspection 
showed in pertinent part as follows insofar as condition was con- 
cerned: 
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Mostly firm. In most samples from 8 to 24%, in some none, 
average 11% damage by skin breakdown, mostly pitted. 
Average 1% decay. 

6. Eespondent has paid complainant $3,089.00 of the $4,950.00 
contract price, leaving $1,861.00 unpaid. 

6. A formal complaint was filed on June 3, 1985, which was 
within nine months of the time the cause of action herein accrued. 


DISCUSSION 


Because respondent unloaded the oranges from the truck and 
took them into its place of business, it accepted the oranges. 
Theron Hooker Company v. Ben Gatz Co., 30 Agric, Dec. 1109, 1112 
(1971); Sunfresh Distributing Company v. Frank Dania Company, 43 

Agric. Dec. (1984). As a result it has the burden of proof to 

show that it suffered damages because of a breach of contract on 
the part of complainant. Rydell California Potato Co. v. The Kauf- 
mctn-Brown Potato Company, 16 Agric. Dec. 1055 (1967). Respondent 
has failed to sustain its burden of proof in this regard. 

The sole issue in this case is whether the percentage of condition 
defects, namely 11% damage by skin breakdown and 1% decay at 
destination is so great as to lead us to the conclusion that com- 
plainant’s warranty of suitable shipping condition was breached. 
Complainant claims that the oranges were sold as U.S. No. 1. Re- 
spondent claims that they were sold as U.S. Fancy. It makes no dif- 
ference which of the two grades of oranges were involved because 
pursuant to federal regulations (7 CFR § 51.1091) the tolerances for 
condition defects are the same for both grades. That provision 
reads as follows: 


Not more than 10 percent, by count, of the oranges in any 
lot may fail to meet the requirements relating to color. In 
addition; not more than 10 percent, by count, of the or- 
anges in any lot may fail to meet the remaining require- 
ments of the specified grade, but not more than one-twen- 
tieth of this amount, or one-half of 1 percent, shall be al- 
lowed for decay at shipping point; Provided, That an addi- 
tional tolerance of 2 V 2 percent for a total of not more than 
3 percent, shall be allowed for decay en route or at desti- 
nation.” 

The above tolerances with respect to either U.S, Fancy or U. . 
No 1 oranges are for the shipping point With resp^ to decay the 
h^lerance is specifically increased at destination. The federal m- 
^SrshoZd that there was only 1% decay at destinafon 
whereas the tolerance allowed os much as 8% decoy. The finding o 
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11% damage by skin breakdown is so close to the 10% tolerance 
allowed that we cannot conclude that the oranges exceeded the tol- 
erances allowed at destination. This is particularly true because 
there is generally some latitude given at destination with respect 
to the tolerances at point of origin set forth in the regulations. See 
Pope Packing & Sales, Inc. v. Santa Fe Vegetable Growers Coopera- 
tive Association, Inc., 38 Agric. Dec, 101, 104-105 (1979); Denice & 
Filice Packing Co. v. Super Food Services, Inc., 38 Agric. Dec. 744, 
746-747 (1979). 

In view of the above, we find that respondent has violated sec- 
tion 2 of the Act. It should be ordered to pay complainant 
$1,861.00, with interest at the rate of 13% per annum. 

ORDER 

Within thirty days from the date of this order respondent shall 
pay complainant $1,861.00 with interest thereon from February 1, 
1985 at the rate of 13% per annum until paid. 

Copies of this order shall be served upon the parties. 


Mountain Krisp, Inc., v . Empire Produce Inc., and/or Erich K. 
Schulz d/b/a Cascade Marketing Co. PACA Docket No. 2- 
7128. Decided April 25, 1986. 

Decision by Donald A. Campbell, Judicial Officer. 

ORDER REQUIRING PAYMENT OP UNDISPUTED AMOUNT 

This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C § 499a et seq). A 
timely complaint was filed on November 5, 1985. Complainant 
seeks to recover $10,776.70, which amount is alleged to be the pur- 
chase price for apples sold to and accepted by respondent Empire 
Produce, Inc., in five transactions brokered by respondent Erich H. 
Schulz d/b/a Cascade Marketing Co., between December 26, 1984, 
and March 19, 1985. Respondent Schulz filed an answer to the com- 
plaint on March 12, 1986, in which he denied any liability to com- 
plaint. Respondent Empire Produce, Inc., filed an answer to the 
complaint on March 14, 1986. In this answer, respondent Empire 
admitted owing complainant $6,506,20 of the $10,776.70 claimed by 
complainant. 

Section 7(a) of the Act (7 U.S.C. § 499g(a)) provides, in part; 

If after the respondent has filed his answer to the com- 
plaint, it appears therein that the respondent has admit- 
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ted liability for a portion of the amount claimed in the 
complaint as damages, the Secretary . . . may issue an 
order directing the respondent to pay the complainant the 
undisputed amount . . . leaving the respondent's liability 
for the undisputed amount for subsequent determination. 

Accordingly, under the authority of the above quoted section, re- 
spondent Empire Produce, Inc., shall pay to complainant, as an un- 
disputed amount, $6,505.20. Payment of this amount shall be made 
within 30 days from the date of this order with interest thereon at 
the rate of 13 percent per annum from April 1, 1985, until paid. A 
failure to pay this amount within 30 days will constitute a viola- 
tion of section 2 of the Act, 7 U.S.C. § 499b. 

Respondents’ liability for payment of the disputed amount is left 
for subsequent determination in the same manner and under the 
same procedure as if no order for the payment of the undisputed 
atnount had been issued. 

Copies of this order shall be served upon the parties. 


MISCELLANEOUS REPARATION DECISIONS 

Jim Hronis d/b/a Jim Hronis & Sons u. Michigan Re-Packing & 
Produce Co. Inc. PACA Docket No. 2-6839. Decided March 7, 
1986. 

Greor//e S, Whitten, Piesiding Officer. 

I^en Youmans, Los Angeles, California, foi complainant 

I!>auid S. Stemgold, Detroit, Michigan, for lespondent 

Decision by Donald A, Campbell, Judicial Officer. 

ORDER OF DISMISSAL 

This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $16,494.57 in connection with 
a transaction involving the shipment of grapes in interstate com- 
merce. 

A copy of the formal complaint was served on respondent. Com- 
plainant, in its letter of January 21, 1986, authorized dismissal o 
its complaint filed herein. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 
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Homestead Tomato Packing Co. Inc., w. Gulf Lake Pkoduce Co. 

PACA Docket No. 2-6697. Decided March 12, 1986. 

Andrew Stanton, Presiding Officei. 

Pro se, for complainant and lespondent 

Decision by Donald A. Campbell, Judicial Officer, 

ORDER DENYING PETITION FOR RECONSIDERATION 

In this proceeding under the Perishable Agricultural Commod- 
ities Act, 1930, as amended (7 U.S.C. § 499a et seqX a Decision and 
Order was issued on November 7, 1985, dismissing the complaint. 
On December 17, 1986, complainant filed a petition for reconsider- 
ation of the Decision and Order under 7 CFR § 499g(c)). 

Section 7(c) of the Act (7 U.S.C, § 499g(c)) states that any party 
adversely affected by the entry of a reparation order may appeal 
such order to a United States District Court within 30 days from 
the date of such order, Complainant's petition was filed 40 days 
after the Decision and Order was issued. Purthei’, the petition was 
not even mailed to the Department until December 11, 1985, ac- 
cording to the postmark on the envelope, or 34 days after issuance 
of the Decision and Order. The Secretary, is, therefore, without ju- 
risdiction to consider complainant's petition as an administrative 
agency has no jurisdiction to reconsider a decision after the deci- 
sion has, in accordance with the applicable statute, become final 
due to the expiration of the time allowed for filing a petition for 
review. Lasky v. Commissioner of Internal Revenue, 236 P.2d 97 
(9th Cir. 1956) affd per curiam, 352 U.S. 1027 (1966); Southland 
Produce Co,, a/t/a Keystone Produce Co, v, Caamano Brothers 
Wholesale, 39 Agric. Dec. 789 (1980). 

Complainant's petition for reconsideration is denied. 

Copies of this order shall be served upon the parties. 
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SuNSPRouTs OP Texas Inc., v. Jim Schaedler d/b/a Mission City 
Produce & Brokerage Co. PACA Docket No. 2-6823. Decided 
March 19, 1986. 

CSeorge S Whitlen, Presiding Officer. 

Mark D. Wilson, Houston, Texas, for complainant. 

/Vo se, for respondent 

decision by Donald A. Campbell, Judicial Officer. 

ORDER OF DISMISSAL 

In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), the 
parties have reached a settlement of their dispute and complainant 
has requested that its complaint be dismissed with prejudice. Ac- 
cordingly, the complaint is hereby dismissed with prejudice. Copies 
of* this order shall be served upon the parties. 


Homestead Tomato Packing Co. Inc., v, R.C. McEntire, Jr., d/b/ 
a R.C. McEntire & Company. PACA Docket No. 2-7034. Decid- 
ed March 19, 1986. 

Dennis Decker, Presiding Officer 
jPr’o se, for complainant and respondent 

Decision by Donald A. Campbell, Judicial Officer. 

ORDER OF DISMISSAL 

This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $2,480.00 in connection with a 
transaction involving the shipment of tomatoes in interstate com- 
merce. 

A copy of the formal complaint was served on respondent. By 
letter dated February 10, 1986, complainant notified the Depart- 
ment that respondent tendered to complainant a check in full set- 
tlement of complainant’s claim. Complainant, in its letter of Febru- 
ary 10, 1986, authorized dismissal of its complaint filed herein. 
Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 
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International A.G. Inc., v. Mack C. Dempsey 
SEY Co. PACA Docket No. 2-7073. Decided 

Decision by Donald A. Campbell, Judicial Officer. 

CORRECTIONS TO ORDER 

An order requiring payment of the undiapU^* 
issued in the above-captioned matter on March 1% 
contained several errors which are set forth belov'' * 
indicated. 

The first paragraph is corrected to read, " . . ■ 
cepted by respondent on or about January 17, 198i>- 

The third paragraph is corrected to read, 
amount shall be made within 30 days from the 
with interest thereon at the rate of 13 percent pcU’ 
ruary 1, 1985." 

The fourth paragraph is corrected to read, 
ity for payment of the disputed amount is left for a 
mination in the same manner and under the saipo 
no order for the payment of the undisputed nn'i 
issued." 


Top Quality Fruit & Produce Distributors, Im< 
Produce, Inc. PACA Docket No. 2-7077. Doci 
1986. 

Decision by Donald A. Campbell, Judicial Officer, 
CORRECTION TO ORDER 

An order requiring payment of the undispuloc 
issued in the above-captioned matter on March 
second to the last paragraph of the order issued IV 
contained an error and is hereby corrected to read, 
liability for payment of the disputed amount is loft 
determination in the same manner and under the b, 
as if no order for the payment of the undisputed am 
issued." 
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Andkus & Roberts Produce Co., v. Berryman Produce, Inc, 
PACA Docket No. 2-7058. Decided March 27, 1986. 

Oennts Becker, Presiding Officer 
Pro se, for complainant and respondent. 

Decision by Donald A. Campbell, Judicial Officer. 

ORDER OP DISMISSAL 

This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $26,129.96 in connection with 
transactions involving the shipment of potatoes in interstate com- 
mence. 

A. copy of the formal complaint was served on respondent. By 
letter dated March 8, 1986, complainant notified the Department 
thiat respondent submitted to complainant a payment agreement 
wtiich had been accepted by complainant. Complainant, in its letter 
of IVIarch 3, 1986, authorized dismissal of its complaint filed herein. 
Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 


Gold Coast Packing, Inc., v. H. Schnell & Company, Inc., and/o 
Lloyd Myers Co. Inc. PACA Docket No. 2-6414. Decided Aprx. 
9, 1986. 

XDscision by Donald A. Campbell, Judicial Officer 


ORDER UPON REHEARING 

In this proceeding under the Perishable Agricultural Commod- 
ities Act, 1930, as amended (7 U.S.C. 499a et seg.) an order was 
Issued December 17, 1984, awarding reparation to 
aEainat H. Schnell & Company, Inc. in the amount 0^3,404.00, 
X interest, and against respondent Lloyd Myers Co Inc. in the 
amount of $7,522.00, plus interest. The award against responde 

Mvpra Co Inc. was to reimburse complainant for tne 
aXt oXheck, Xrently received from A & J ^"orp. 
by Lloyd Myers Co. Inc., in its capacity as the broker who ^ 

2 ihP conveyance of a load of broccoli from complainant to A & J 

on tho ground that the order ot 
in error in making any award against such respondent. 
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On May 15, 1985, we granted rehearing of this matter for the 
limited purpose of receiving evidence on the question of whether A 
& J Produce Corp/s check No. 9829 in the amount of $7,787.20, 
made out to Lloyd Myers Co., had ever been received and negotiat- 
ed by respondent Lloyd Myers Co,, Inc, 

Complainant filed an opening statement with exhibits attached 
on August 16, 1985, and on August 21, 1985, respondent Lloyd 
Myers Co., Inc. was given opportunity to file evidence in the form 
of an answering statement. Although such respondent applied for, 
and was granted, two extensions of time in which to submit evi- 
dence in the form of an answering statement, it failed to submit 
any such evidence. Both parties filed briefs. 

The record as it now stands contains a copy of an invoice issued 
by Lloyd Myers to A & J Produce Corp, for the rail car load of 
broccoli in question, requesting the payment of a total of $7,787,60, 
with a paid stamp over which is written the date 11/19 and the 
number 9829; a copy of check no, 9829 drawn by Joseph Levantino, 
secretary of A & J Produce Corp. on that company's account with 
Marine Midland Bank in Bronx, New York for the amount of 
$7,787.20 to the order of Lloyd Myers Co. and dated 11/19/82; a 
copy of an account reconciliation from Marine Midland Bank-New 
York showing that check no. 9829 in the amount of $7,787.20 was 
paid by that bank on 11/24/82; and a letter from Joseph Levantino 
under the letterhead of A & J Produce Corp. stating that check no. 
9829 was issued by A & J Produce Corporation in the amount of 
$7,787.20 to Lloyd Myers on November 19, 1982, in payment for a 
load of broccoli, and that such check was negotiated by Lloyd 
Myers. On the basis of all of the evidence submitted in this pro- 
ceeding it is our conclusion that Lloyd Myers Co., Inc, has been 
paid the amount of $7,787.20 for the load of broccoli in question 
which was shipped by complainant. Consequently, our order of De- 
cember 17, 1984, was correct and is hereby reinstated, except that 
the reparation awarded therein, with interest, shall be paid within 
thirty days from the date of this order. 

Copies of this order shall be served upon the parties. 
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Rene Produce Distributors, Inc., v. A. Pellegrino & Son, 

and Melon Produce, Inc. PACA Docket No. 2-6971. Decided 
April 9, 1986. 

Of'der issued by Donald A. Campbell, Judicial Officer. 

ORDER OF DISMISSAL 

This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.X A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $119,051.45 in connection with 
a transaction involving the shipment of mixed vegetables in in er 

state commerce. j ^ n 

A copy of the formal complaint was served on respond^t. By 
letter dated January 22, 1986, complainant notified the Depart- 
ment that it wished to have the complaint dismissed. Complainant, 
in its letter of January 22. 1986, authorized dismissal of its com- 
plaint filed herein. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 


A&P Brokers i>, Mark Whisnant d/b/a Raincrow Farms. PACA 
Docket No. 2-7010. Order issued April 9, 1986. 

se, for complainant. 

Sttna V. J(iy^ for respondent. 

JDcnnis Becker, Presiding Officer 

Order issued by Donald A. Campbell. Judicial Officer. 

ORDER OF DISMISSAL 

This U a reparation proceeding ander 
r^\ Act. 1930, as amended (T u.S.O. et seq.>. 

ttaely oomplamt was filed in 

“rc:“of;fie tow — « 

lS-«£-rc2=,=;r‘““ 

Aingly, the complaint is hereby d™.sse4. 
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Copies of this order shall be served upon the parties. 


Tom Lange Company Inc., v, Metroplex Produce Company 
PACA Docket No, 2-7015. Order issued April 9, 1986. 

Dennis Becker, Presiding Officer 
Pro se, for complainant and lespondent 

Order issued by Donald A. Campbell^ Judicial Officer. 

ORDER OF DISMISSAL 

This is a reparation proceeding under the Perishable Agricultur 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqX A 
timely complaint was filed in which complainant seeks reparatior 
against respondent in the amount of $13,063.25 in connection wit! 
a transaction involving the shipment of mixed produce in inter- 
state commerce, 

A copy of the formal complaint was served on respondent. In its 
answer to the formal complaint, respondent admitted owing 
$12,211,60 to complainant. An Order Requiring Payment of Undis- 
puted Amount was issued on January 17, 1986, by the Judicial Offi 
cer, assessing against respondent $12,211.60 plus interest at the 
rate of 13% per annum from June 1, 1985. By letter dated March 
13, 1986, complainant notified the Department that it was willing 
accept payment of the undisputed amount plus interest as full 
^Jement of complainant^s claim. Complainant, in its letter ol 
rch 13, 1986, authorized dismissal of its complaint with respect 
he disputed amount, 

.ccordingly, the complaint is hereby dismissed. 

-/Opies of this order shall be served upon the parties, 
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“'"■■•N Htatk num ,m:.. „ml Puocacci Sales Cosp.. 

I),'! . A “’rf/or Valu Pak, Inc. PAOA 

i< k«'( No, ii-(>H47. Order issued April 24, 1986. 


toniphiiiuint, 

•»<t - U Nmvrm-l fifncii, Cnlifornin, for respondent, 

hiutii'd by Dorn td A. Campbell, Judicial Officer. 


()KJ)KK OP DISMISSAL 

*iin iH n ropaivitjon proceeding under the Perishable Agricultur- 
' oiiitnodities Act, 1920, as amended (7 U,S.C. 499a et seq.). A 
iHy roinpl/iint was filed in which complainants seek reparation 
n'Hpondents in the amount of $1,970,90 in connection with 
''oinmotion involving the shipment of lettuce in interstate com- 
rcu. 

\ copy of the formal complaint was served on respondents. By 
l<!r clntocl March 17, 1986, complainants notified the Department 
d ri'Hpondonts totidered to complainants a check in full settle- 
‘iit of t:omplainants' claim. Complainants, in the letter of March 
. D>H(i, mithorized dismissal of the complaint filed herein. 
Aeeorilingly, the complaint is hereby dismissed. 

( ’<i{)i('M of this order shall be served upon the parties. 


1 . I< ({allow AY INTEKNATIONAL, INC., d/bfa GaLLOWAY FaRMS 
iN'i’KtiNA'i'ioNAL V. Mauk Whisnaw (I/b/a Raincrow Farms. 
I'AtJA Docket No. 2-7009. Order issued April 24, 1986. 

Vmuih IUrhx% I'rcHultnR Officer, 
till* A .S' I'vuir, riii'lervlUo, CuUfornia. for complainant. 

S'ao<« V'' >Aiv. Nnptca, t'lorfiln, for roapondent 

On I nr ianticd by Donald A. Campbell, Judicial Officer. 

OUDKR OP DISMISSAL 

•riiiH IH i-Lpamtion proceeding under 

S’—nl; 3"iS’n rea« 
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ant was informed that respondent had reported the parties' settle- 
ment to the Department, and was notified that, in cases where 
such a settlement was reached, dismissal of the complaint was 
proper. It was given an opportunity to contest the fact that a settle- 
ment had been achieved, but failed to do so. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 


REPARATION DEFAULT DECISIONS ISSUED BY 
DONALD A, CAMPBELL, JUDICIAL OFFICER 

Rainier Fruit Sales, Inc. v. Pancho’s Produce Co. PACA Docket 
No. RD-86-164. Decided March 3, 1986. 

Respondent was ordered to pay complainant, as reparation, 
$1,460.00 plus 13 percent interest per annum from September 1, 
1985, until paid. 


Sonora Ranches Inc. v. Alexander C. Guerra and Viola A. 
Guerra. PACA Docket No. RD-86-165. Decided March 3, 1986. 

Respondent was ordered to pay complainant, as reparation, 
$1,170.00 plus 13 percent interest per annum from June 1, 1985, 
until paid. 


Frutico International Inc. v. Ben Vasquez Produce Inc. PACA 
Docket No. RD-86-167. Decided March 3, 1986. 

Respondent was ordered to pay complainant, as reparation, 
$26,953.60 plus 13 percent interest per annum from June 1, 1985, 
until paid. 


Exeter Sales Inc. v. Guerra Brothers Produce. PACA Docket 
No. RD-86-168. Decided March 3, 1986. 
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■spondeni was ordered to pay complainant, as reparation, 
4,250.00 plus 13 percent interest per annum from May 1, 1985, 
til paid. 


ScHNELL & Company Inc. v- Medina Feuits & Vegetables Inc. 
Docket No. RD-86-169. Decided March 3, 1986. 

sspondent was ordered to pay complainant, as reparation, 
,G40.00 plus 13 percent interest per annum fi'om July 1, 1985, 
Ltil paid. 


& D International Inc. v. Sun Fruit Inc. PACA Docket No. 
80-170. Decided March 5, 1986. 

dependent was ordered to pay complainant, as reparation, 
884.00 plus 13 percent interest per annum from March 1, 1985, 
rvtil paid. 


s^iiKANSAS Valley Produce of Texas Inc. u. V & A Produce. 
> ACA Docket No. ED-86-ni. Decided March 5, 1986. 

Eiespondent was ordered to pay 

^1,395.00 plus 13 percent interest per annum from June 1. ua.i 
urn til paid. 


DOVK lMPOBT» INC. ./t/a UHlFRUn. OF 

I.KISE3 INC. d/b/a Boom Pfooucs company. PACA Docket m 

XlD‘-86^172. Decided March 5, 1986. 

until paid, 


Tampico Produce Inc. r. Th® 
86-173. Decided March 5, iJo . 


Co. PACA Docket No. RD- 
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Respondent was ordered to pay complainant, as reparation, 
$14,957.68 plus 13 percent interest per annum from June 1, 1985, 
until paid. 


Peter Solomon & Joseph R. Solomon, d/b/a Cattle Valley 
Farms v. Francis L. Olson d/b/a Coexport West and/or Coex- 
port International, Inc. PACA Docket No. 2-6651. Decided 
March 14, 1986. 

Respondent was ordered to pay complainant, as reparation, 
$152,055.33 plus 13 percent interest per annum from August 1, 
1982, until paid. 


SuNNYBOY Produce Co. Inc. v. Peter M. Trombetto d/b/a J & M 
Produce. PACA Docket No. RD-86-62. Decided March 19, 1986. 

Respondent was ordered to pay complainant, as reparation, 
$21,302.88 plus 13 percent interest per annum from January 1, 
1985, until paid. 


D. Loi & Son Inc. v. Quality Fruit Co. Inc. PACA Docket No. 
RD~86-175. Decided March 31, 1986. 

Respondent was ordered to pay complainant, as reparation, 
$4,696,00 plus 13 percent interest per annum from February 1, 
1985, until paid. 


SuNSPROUTS OP Texas Inc. v. Chino's Produce Inc, PACA Docket 
No, RD-86-176. Decided March 31, 1986. 

Respondent was ordered to pay complainant, as reparation, 
$26,229.40 plus 13 percent interest per annum from January 1, 
1986, until paid. 


B. R. Divin Produce Co. v. Farmer's Sales of Texas Inc. PACA 
Docket No. RD-86-177. Decided March 31, 1986. 
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Respondent was ordered to pay complainant, as reparation 
$8,283.00 plus 13 percent interest per annum from March 1, 1985, 
Until paid. 


California Coastal Farms Inc. v. Crown Produce Co. a/t/a 
Grown Produce Dist. PACA Docket No. KD-86-178. Decided 
March 31, 1986. 

Respondent was ordered to pay complainant, as reparation, 
>4,581.00 plus 13 percent interest per annum from June 1 , 1985, 
in til paid. 


tjjstkist Growers Inc. v. Crown Produce Co. a/t/a Crown 
'HODUCE Dist. PACA Docket No. RD-86-179. Decided March 31, 
E>S6. 

Respondent was ordered to pay complainant, as reparation, 
18,321.95 plus 13 percent interest per annum from June 1, 1985, 
iiitil paid. 


Jack Mall Potato Co. Inc, v. Farmer Smith’s Wholesale Inc. 
PACA Docket No. RD-86-180. Decided April 2, 1986. 

Respondent was ordei'ed to pay complainant, as reparation, 
5^18,337.05 plus 13 percent interest per annum from September 1, 
1985, until paid. 


Greg Orchards & Produce Inc. u. Farmer Smith’s Wholesale 
Inc. PACA Docket No. RD-86-181. Decided April 2, 1986. 

Respondent was ordered to pay complainant, as reparation, 
$2,875.00 plus 13 percent intei’est per annum from September 1, 
1985, until paid. 


Sargent Produce Company u. V & A Produce, PACA Docket No. 
RD-86-182. Decided April 2, 1986. 
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Respondent was ordered to pay complainant, as reparation, 
$3,590.00 plus 13 percent interest per annum from June 1, 1985, 
until paid. 


Homestead Tomato Packing Co. Inc. u. Busbee Tomato Company 
Inc. PACA Docket No. RD-86-183. Decided April 2, 1986. 

Respondent was ordered to pay complainant, as reparation, 
$3,168.00 plus 13 percent interest per annum from May 1, 1985, 
until paid. 


Strube Celery & Vegetable Co. v . David Freed d/b/a Freed 
Produce Co. PACA Docket No. RD-86-184. Decided April 2, 1986. 

Respondent was ordered to pay complainant, as reparation, 
$5,242.66 plus 13 percent interest per annum from July 1, 1985, 
until paid. 


Homestead Tomato Packing Co. Inc. v . J. V. Campisi Inc. PACA 
Docket No. RD-86-185. Decided April 4, 1986. 

Respondent was ordered to pay complainant, as reparation, 
$6,400.00 plus 13 percent interest per annum from February 1, 
1985, until paid. 


Far South Inc. a/t/a B & R Farms v . Giovinazzi Produce Co. 
Inc. PACA Docket No. RD-86-186, Decided April 4, 1986. 

Respondent was ordered to pay complainant, as reparation, 
$29,275.00 plus 13 percent interest per annum from December 1, 
1986, until paid. 


Blue Goose Growers Inc. a/t/a Dole Citrus v . Beacon Produce 
Co. PACA Docket No, RD-86-187. Decided April 4, 1986. 
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Respondent was ordered to pay complainant, as reparation, 
?7, 750.00 plus 13 percent interest per annum from August 1, 1986, 
jntil paid. 


lOLLAR & Greene Produce Co. Inc. v. Terry Crowder d/b/a E. 

I. Food Service. PACA Docket No. RD-86-188. Decided April 4 , 
986. 

■eapondent was ordered to pay complainant, as reparation, $760.00 
tug 13 percent interest per annum from August 1, 1985, until paid. 


UANDARD Fruit and Steamship Company v. Sun Valley Produce 
rc. PACA Docket No, RD-86-189. Decided April 4, 1986. 

sspondent was ordered to pay complainant, as reparation, 
43,880.00 plus 13 percent interest per annum from October 1, 
)85, until paid. 


> ARAS Inc. 0 . Kis Kisole d/b/a Samchulli Pood Co. PACA Docket 
<Io. RD-86-190. Decided April 7, 1986. 

Elespondent was ordered to pay complainant, as reparation, 
^2,756.95 plus 13 percent interest per annum from April 1, 1985, 
until paid. 


C. H. Robinson Company u. Ed Schwartz d/b/a Ed’s Farmers 
Market. PACA Docket No. RD-86-192. Decided April 7, 1986, 

Respondent was ordered to pay complainant, as reparation, 
$9,351.00 plus 13 percent interest per annum from August 1, 1984, 
until paid. 


Source Produce Distributing Co. u. Chino’s Produce Inc, PACA 
Docket No. RD-86-193. Decided April 7, 1986. 
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Respondent was ordered to pay complainant, as reparation, 
$1,278.00 plus 13 percent interest per annum from June 1, 1985, 
until paid. 


Battaglia Produce Sales Inc. v. Joe Pinto & Son. PACA Docket 
No. RD-86-194. Decided April 16, 1986. 

Respondent was ordered to pay complainant, as reparation, 
$9,875.52 plus 13 percent interest per annum from April 1, 1986, 
until paid. 


Santa Clara Produce Inc. o. Gino Pinto Inc. PACA Docket No. 
RD-86-195, Decided April 16, 1986. 

Respondent was ordered to pay complainant, as reparation, 
$1,547.45 plus 13 percent interest per annum from January 1, 1986, 
until paid. 


Monterey Bay Packing Co. v. Akahoshi Distributing Inc. PACA 
Docket No, RD-86-196, Decided April 16, 1986. 

Respondent was ordered to pay complainant, as reparation, 
$9,720.35 plus 13 percent interest per annum from September 1, 
1985, until paid. 


J. R. Norton Company v. Akahoshi Distributing Inc. PACA 
Docket No, RD-86-197. Decided April 16, 1986. 

Respondent was ordered to pay complainant, as reparation, 
$6,773.25 plus 13 percent interest per annum from September 1, 
1985, until paid. 


J-B Distributing Co. v. Akahoshi Distributing Inc, PACA 
Docket No. RD-86-198, Decided April 16, 1986, 
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iespondent was ordered to pay complainant, as reparatic 
>2,686.80 plus 13 percent interest per annum from September 
985, until paid. 


RAN ADA Marketing Inc. a/t/a Richard A. Glass Co. v. Akahc 
II Distributing Inc. PACA Docket No. RD-86-199. Decided Apri 
1986. 

aspondent was ordered to pay complainant, as reparation, 
!3,695,35 plus 13 percent interest per annum from August 1, 1985, 
itil paid. 


& H Produce Sales Inc. v. Akahoshi Distributing Inc. PACA 
►cket No. RD-86-200. Decided April 17, 1986. 

spondent was ordered to pay complainant, as reparation, 
,722.15 plus 13 percent interest per annum from August 1, 1985, 
Ltil paid. 


isMO-OcEANO Vegetable Exchange v, Wavne M. Hatanaka d/b/ 
Hatanaka Produce. PACA Docket No. RD-86-203. Decided 
k-pril 17, 1986. 

lespondent was ordered to pay complainant, as reparation, 
>7,335.00 plus 13 percent interest per annum from July 1, 1985, 
intil paid. 


Casillas Bros, Inc. v. Wayne M. Hatanaka d/b/a Hatanaka 
Produce. PACA Docket No. RD-86-204. Decided April 17, 1986. 

Respondent was ordered to pay complainant, as reparation, 
$2,740.60 plus 13 percent interest per annum from September 1, 
1985, until paid. 


Phelan & Taylor Produce Company d. Wayne M. Hatanaka d/ 
b/a Hatanaka Produce. PACA Docket No. RD-86-205. Decided 
April 17, 1986. 
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Respondent was ordered to pay complainant, as reparation, 
$23,371.65 plus 13 percent interest per annum from August 1, 1985, 
until paid. 


Souza Bros. Packing Co. v. Walla Walla Produce Company. 
PACA Docket No. RD-86-206. Decided April 18, 1986. 

Respondent was ordered to pay complainant, as reparation, 
$8,172.00 plus 13 percent interest per annum from October 1, 1985, 
until paid. 


Bonita Packing Co. a/t/a Betteravia Farms v. Walla Walla 
Produce Co. PACA Docket No. RD-86-207. Decided April 18, 1986. 

Respondent was ordered to pay complainant, as reparation, 
$2,585.00 plus 13 percent interest per annum from September 1, 
1985, until paid. 


Tbico Trading Co. Inc. a/t/a Olympic Produce Co. v. Crown 
Produce Distributors. PACA Docket No. RD-86-208. Decided 
April 18, 1986. 

Respondent was ordered to pay complainant, as reparation, 
$3,696.00 plus 13 percent interest per annum from Juno 1, 1985, 
until paid. 


R & J Joseph Inc. v. Crown Produce Co. PACA Docket No. RD- 
86-209. Decided April 18, 1986. 

Respondent was ordered to pay complainant, as reparation, 
$7,292.71 plus 13 percent interest per annum from June 1, 1985, 
until paid. 


Rawland P. Taplett d/b/a R. F, Taplett Fruit & Cold Storage 
Co. V. Jorge L. Rivas d/b/a Pancho’s Produce Co. PACA Docket 
No. RD-86-210. Decided April 18, 1986. 
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espondent was ordered to pay complainant, as reparation, 
t, 254.00 plus 13 percent interest per annum from September 1, 
iS5, until paid. 


!J^rGs Canyon Fruit Sales Corp. v. Jorge L. Rivas d/b/a Pan- 

o’s Produce Co. PACA Docket No. RD-86-211. Decided April 21, 

86 . 

spondent was ordered to pay complainant, as reparation, $342,00 
13 percent interest per annum from September 1, 1985, until 
id. 


A.. Wood Co.- Vista Inc, v. Alexander C. Guerra and Viola A. 
JSRRA d/b/a V & A Produce. PACA Docket No. RD-86-212. De- 
ed April 21, 1986. 

spondent was ordered to pay complainant, as reparation, 
t"! 19.25 plus 13 percent interest per annum from October 1, 1985, 
-til paid. 


>E Phillips Inc. o. Alexander C. Guerra and Viola A. Guerra 
i^to/a V & A Produce. PACA Docket No. RD-86-213. Decided 
.pril 21 , 1986. 

Respondent was ordered to pay complainant, as reparation, $650.00 
■lus 13 percent interest per annum from August 1, 1985, until paid. 


Merit Packing Company u. Alexander C, Guerra and Viola A. 
Querra d/b/a V & A Produce. PACA Docket No. RD-86-214, De- 
cided April 21, 1986. 

Respondent was ordered to pay complainant, as reparation, 
$6,410.00 plus 13 percent interest per annum from August 1, 1985, 
until paid. 
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Nick Delis Co. Inc. v. Alexander C. Guerra and Viola A, 
Guerra d/b/a V & A Produce. PACA Docket No. RD-86-215. De- 
cided April 21, 1986. 

Respondent was ordered to pay complainant, as reparation, 
$10,675.50 plus 13 percent interest per annum from August 1, 1985, 
until paid. 


Griffin & Brand of McAllen Inc. v. J.D.C. Enterprises Inc. d/b/ 
a Rogers Produce Company. PACA Docket No. RD-86-216. Decid- 
ed April 22, 1986. 

Respondent was ordered to pay complainant, as reparation, 
$1,020.40 plus 13 percent interest per annum from March 1, 1985, 
until paid. 


Val-Mex Fruit Company Inc. v. J.D.C. Enterprises Inc. d/b/a 
Rogers Produce Company. PACA Docket No. RD-86-217. Decided 
April 22, 1986. 

Respondent was ordered to pay complainant, as reparation, 
$2,087.46 plus 13 percent interest per annum from March 1, 1985, 
until paid. 


Payette Valley Fruit Inc. v. J.D.C. Enterprises Inc. d/b/a 
Rogers Produce Company. PACA Docket No. RD-86-218. Decided 
April 22, 1986. 

Respondent was ordered to pay complainant, as reparation, 
$1,240.00 plus 13 percent interest per annum from February 1, 
1986, until paid. 


McDonnell & Blankpard Inc. y. Interstate Produce Inc. PACA 
Docket No. RD-86-36. Decided April 25, 1986. 
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espondent was ordered to pay complainant, as reparation, 
j 61.00 plus 13 percent interest per annum from June 1, 1985, 
paid. 


iCH Kim I>fc. a/t/a Dichter Bros. & Glass Co. o. Brantz Whole- 

i-EJ Foods Inc. PACA Docket No. RD-86-220. Decided April 25, 

86 . 

spondent was ordered to pay complainant, as reparation, 

■ Q 19.35 plus 13 percent interest per annum from June 1, 1985, 
■til paid. 


OA Distributing Co. Inc. v. Blas S. Catalani d/b/a Bias Cata- 
*^1 Brokerage. PACA Docket No. RD-86-221. Decided April 23, 

spondent was ordered to pay complainant, as reparation, 
>660.00 plus 13 percent interest per annum from November 1, 
84, until paid. 


ORTH County Fruit Sales Inc. o. Progressive Produce Int'l. 
A.CA Docket No. RD-86-223. Decided April 28, 1986. 

Respondent was ordered to pay complainant, as reparation, 
i3, 505.05 plus 13 percent interest per annum from May 1, 1985, 
intil paid. 


Granada Marketing Inc. i>. Premium Produce Corp PAC/ 
THocket No. RD-86-224. Decided April 28, 1986. 

Respondent was ordered to pay complainant, as reparation, 
$3,828.20 plus 13 percent interest per annum from December 1, 
1984, until paid. 


Mack Dempsey Co. u. Reyna Brothers. PACA Docket No. RD-86- 
225. Decided April 28, 1986. 
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Respondent was ordered to pay complainant, as reparatioi^ 
$1,757.30 plus 13 percent intei-est per annum from June 1, 1981j‘ 
until paid. 


Roger Mawby Co. v. J. A. Howell Produce. PACA Docket 
RD-86-226. Decided April 28, 1986. 

Respondent was ordered to pay complainant, as reparation, $912.5^^ 
plus 13 percent interest per annum from July 1, 1985, until paicj 


Jos. CiMiNO Foods Inc. v. Continental Produce Inc. PAC7\ 
Docket No. RD-86-227. Decided April 28, 1986. 

Respondent was ordered to pay complainant, as reparation^ 
$17,288.00 plus 13 percent interest per annum from March 1, 1986, 
until paid. 


P K M Inc. a/t/a Fanciful Company v. Sun Fresh Produce Co. 
Inc. PACA Docket No. RD-86-228. Decided April 29, 1986. 

Respondent was ordered to pay complainant, as reparation, 
$1,794.00 plus 13 percent interest per annum from March 1, 1985, 
until paid. 


Cal-Mex Distributors Inc. u. P. J. Produce Co. PACA Docket No. 
RD-86-229. Decided April 29, 1986, 

Respondent was ordered to pay complainant, as reparation, $726.00 
plus 13 percent interest per annum from May 1, 1985, until paid. 


Burnac Produce Inc. v, Terry Crowder d/b/a Ebenezer Hydro- 
ponics. PACA Docket No. RD~86-230, Decided April 29, 1986. 
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ordered to pay complainant, as reparation, 
d. 60 plus 13 percent interest per annum from June 1, 1985 
paid. 


Sruyn Produce Co. v. Ficor Manufacturing Company d/b/a 
I'KrcE Caramel Apples. PACA Docket No. RD-86-231. Decided 
Ll 29, 1986. 

^ondent was ordered to pay complainant, as reparation, 
74.50 plus 13 percent interest per annum from November 1, 
until paid. 


if* ScHMiEDiNG Produce Co. Inc. o. H & L Sales Inc. PACA 
^et No. RD-86-232. Decided April 29, 1986. 

‘oiident was ordered to pay complainant, as reparation, 
plus 13 percent interest per annum from April 1, 1985, 
1 paid. 


isiON Fruit & Vegetables Distributors Inc. o. Union Produce 
TR iBUTORS. PACA Docket No. RD-86~233. Decided April 30, 
6 , 

spondent was ordered to pay complainant, as reparation, 
268.40 plus 13 percent interest per annum from July 1, 1985, 
til paid. 


roKiST Growers o. T & M Market Services Inc. a/t/a Get Fresh 
tODUCE Co. PACA Docket No. RD-86-234. Decided April 30, 1986. 

espondent was ordered to pay complainant, as reparation, 
1,499.00 plus 13 percent interest per annum from June 1, 1985, 
txtil paid. 


?EXAS Distributing Co. Inc. u. Ben Vasq,uez Produce Inc. PACA 
Docket No. RD-86-235. Decided April 30, 1986. 
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Respondent was ordered to pay complainant, as reparation, 
$121,980.25 plus 13 percent interest per annum from May 1, 1985, 
until paid. 


Admiral Packing Company v, Weinstein Produce Sales Inc. 
PACA Docket No. RD-86-236. Decided April 30, 1986. 

Respondent was ordered to pay complainant, as reparation, 
$4,895.00 plus 13 percent interest per annum from September 1, 
1985, until paid. 


Cal Valley Citrus Inc. a. Citrus World Inc. PACA Docket No. 
RD~86-237, Decided April 30, 1986. 

Respondent was ordered to pay complainant, as I’eparation, 
$18,696.65 plus 13 percent interest per annum from October 1, 
1985, until paid. 


Spada Distributing Co. Inc. v. Fair Way Packing Inc. PACA 
Docket No. RD-86-238. Decided April 30, 1986. 

Respondent was ordered to pay complainant, as reparation, 
$5,695.00 plus 13 percent interest per annum from September 1, 
1985, until paid. 


MISCELLANEOUS REPARATION DEFAULT ORDERS 

Four Star Tomato, Inc., v. Rem Brokerage Co. Inc. PACA Docket 
No. RD 86-129. Decided April 10, 1986. 

Decision by Donald A, Campbell, Judicial Officer. 

STAY ORDER 

In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seq.), a Default 
Order was issued on February 12, 1986, awarding reparation to the 
complainant in the amount of $9,862.60. By letter received March 
4, 1986, respondent has moved that this matter be reopened after 
default. 
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Accordingly, the order of February 13, 1986 is hereby stayed, 
to may have fifteen (15) days from receipt of this order 

1 © an answer to the petition to reopen after default. 

this order shall be served upon the parties, A copy of 

petition shall be served upon the complainant, along 
with this order. 


li- ScHrTELL & Company, Inc., y. Medina Fruits & Vegetables, 
Inc. PACA Docket No. RD-86~169. Decided April 10, 1986. 

f^Gcision by Donald A. Campbell, Judicial Officer. 

STAY ORDER 

In this reparation proceeding under the Perishable Agricultural 
.commodities Act, 1930, as amended (7 U.S.C. 499 et seq.), a Default 
Irder was issued on March 3, 1986, awarding reparation to the 
lomplianant in the amount of $8,640.00. By letter received March 
(2, 1986, respondent has moved that this matter be reopened after 
default. 

Accordingly, the order of March 3, 1986 is hereby stayed. Com- 
plainant may have fifteen (15) days from receipt of this order to file 
an answer to the petition to reopen after default. 

Copies of this order shall be served upon the parties. A copy of 
respondent’s petition shall be served upon the complainant, along 
with this order. 


Linoemann Farms, Inc., u. Great Western Farms, Inc., a/t/a 
Felix Rocco Co. PACA Docket No. RD-86-166. Oi'der issued 
March 21, 1986. 

Order issued by Donald A. Campbell, Judicial Officer. 

ORDER OF CONTINUANCE 

This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks reparation 
of $8,266.40 against respondent in connection with transactions in 
interstate commerce involving shipments of cantaloupes. A copy of 
the formal complaint was served upon respondent, and respondent 
has not filed an answer thereto. 
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Complainant, Lindemann Farms Inc., is a corporation whose ad- 
dress is 22759 S. Mercey Springs Road, Los Banos, California. Re- 
spondent, Great Western Farms Inc a/t/a Felix Rocco Co., is a cor- 
poration whose address is P.O. Box 1426, Providence, Rhode Island. 
Respondent was licensed under the Act at the time of the transac- 
tions involved herein. 

Prior to the issuance of an order in this proceeding, the Depart- 
ment was advised that respondent had filed in the United States 
Bankruptcy Court, District of Massachusetts, a voluntary petition 
for reorganization pursuant to Chapter XI of the Bankruptcy Act 
(11 U.S.C. §§ 1101-1174). The Department also was advised that a 
discharge in the bankruptcy proceeding would be a release of the 
claim before the Department. 

11 U.S.C. § 362 provides for an automatic stay against continuing 
an action involving a debt once a party has filed a petition under 
the Bankruptcy Code. Therefore, in accordance with 11 U.S.C. 
§ 362, this reparation proceeding is hereby continued until the De- 
partment receives proper notification that the Chapter 11 proceed- 
ing now pending in the United States Bankruptcy Court has been 
closed, dismissed, or converted to straight bankruptcy, or that the 
debts have been discharged through confirmation of a Plan of Ar- 
rangement. 

Copies hereof shall be served upon the parties. 


Homestead Tomato Packing Co. Inc., v. J.V. Campisi, Inc. PACA 
Docket No. RD-86-185. Decided April 23, 1986. 

Decision by Donald A. Campbell, Judicial Officer. 

STAY ORDER 

In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seq.\ a Default 
Order was issued on April 4, 1986, awarding reparation to the com- 
plainant in the amount of $6,400,00. By letter received April 1, 
1986, but not processed until after the Default Order was issued, 
respondent has moved that this matter be reopened after default. 
Accordingly, the order of April 4, 1986 is hereby stayed. Com- 
plainant may have fifteen (15) days from receipt of this order to file 
an answer to the petition to reopen. 
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Copies of this order shall be served upon the parties. A copy of 
respondent's petition shall be served upon the complainant 


The Crosset Company Inc., y. Kevin J. Re d/b/a J.M.J. Produce. 

PACA Docket No. RD-86-’46. Order issued April 24, 1986. 

Of-cler issued by Donald A. Campbell Judicial Officer. 

ORDER OF DISMISSAL 

This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqX A 
tinnely complaint was filed in which complainant seeks reparation 
ag'Ciinst respondent in the amount of $4,825.25 in connection with a 
tr^^rasaction involving the shipment of produce in interstate com- 

A. copy of the formal complaint was served on respondent which 
failod to file an answer thereto, and a default decision was issued 
on IDecember 3, 1985. However, the Department was subsequently 
notified that respondent had filed a petition in bankruptcy. Accord- 
on January 22, 1986, the default decision was vacated, and 
tin is matter was stayed pending completion of respondent’s bank- 
The Department has been provided with a copy of an order 
of discharge of respondent herein, issued by the United States 
Ba-nkruptcy Court for The Southern District of Ohio, dated Febru- 
ary 28, 1986. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 
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DISCIPLINARY DECISIONS 

In re: Navieha Bilbaina. P.Q. Docket No. 103. Decided March 11, 

1986. 

Fionda Wood, for complninant 
Pro se, for respondent. 

Decision by Dorothea A. Baker, Administrative Law Judge. 

CONSENT DECISION 

This proceeding was instituted under the Act of February 2, 
1903, as amended, (21 U.S.C. §§111 and 120), the Plant Quarantine 
Act of August 20, 1912, as amended (7 U.S.C. §§ 151-164a, 167), and 
the Federal Plant Pest Act, as amended (7 U.S.C. §§ ISOaa-lSOjj) 
(Acts), by a complaint filed by the Administrator of the Animal and 
Plant Health Inspection Service, alleging that Naviera Bilbaina, re- 
spondent, violated the Acts and regulations promulgated thereun- 
der (7 CFR §§ 330.100-300.400 and 9 CFR § 94.5 et seq.). The parties 
have agreed that this proceeding should be terminated by entry of 
the Consent Decision set forth below and have agreed to the follow- 
ing stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) any further procedure; 

(b) any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) all rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the "prevailing party” in the pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980, 
as amended (6 U.S.C. § 504 et seq.) for fees and other expenses in- 
curred by the respondent in connection with this proceeding. 

FINDINGS OF PACT 

1. Naviera Bilbaina, respondent, is a Spanish corporation whose 
agent in the United States is Allan Dean & Company, whose ad- 
dress is 2909 Bay to Bay Boulevard, Suite 404, Tampa, FL 33629. 



BAY CITY TURF, INC. 
Volume 46 Number 2 


883 


2. On or about December 3, 1984, the respondent brought foreign 
origin garbage into Port Manatee, Florida, on its ship the M/V 
Deusto. 


CONCLUSIONS 

, respondent having admitted the jurisdictional facts and 

aving agreed to the provisions set forth in the following order in 
isposition of the proceeding, such order will be issued. 

ORDER 

Respondent Naviera Bilbaina is assessed a civil penalty of two 
hundred fifty dollars ($250) which shall be payable to the “Treasur- 
of the United States” by certified check or money order, and 
'hich shall be forwarded to Pronda C. Woods, Office of the General 
ounsel, Room 2422-South Building, United States Department of 
-Sriculture, Washington, D. C. 20250-1400, within thirty (30) days 
'oiti the effective date of this order. 

This order shall become effective on the day this order is served 
pon the respondent. 


n re: Bay City Turf, Inc. P.Q. Docket No. 164. Decided March 11, 
1986. 

f**ronda Woods, for complainant 
Pro se, for respondent 

Decision by William J. Weber, Administrative Law Judge. 

CONSENT DECISION 

This proceeding was instituted under the Federal Plant Pest Act, 
as amended (Act) (7 U.S.C. §§ 150aa-150jj), by a complaint filed by 
the Administrator of the Animal and Plant Health Inspection Serv- 
ice. The complaint alleged that the respondent violated the Act and 
regulations promulgated thereunder (7 CFR §§301,81-301.81-10). 
The parties have agreed that this proceeding should be terminatec 
by entry of the Consent Decision set forth below and have agree< 
to the following stipulations; 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, the respondent specifically admits that 
the Secretary of the United States Department of Agriculture has 
jurisdiction in this matter, neither admits nor denies the remain- 
ing allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives; 
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(a) Any further procedure; 

(b) Any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in the pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seg.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 

FINDINGS OF FACT 

1. Bay City Turf, Inc., respondent, is a corporation whose address 
is P.O. Box 1463, Bay City, Texas 77414. 

2. On or about April 16, 1985, respondent offered 1008 yards of 
grass sod to Gibbons Trucking Co. for shipment from Matagorda 
County, Texas, to California. 

CONCLUSIONS 

The respondent has admitted the jurisdictional facts and has 
agreed to the provisions set forth in the following order in disposi- 
tion of this proceeding. Therefore, such order and decision will be 
issued. 


ORDER 

The respondent Bay City Turf, Inc. is assessed a civil penalty of 
three hundred seventy-five dollars ($376). The respondent shall 
send, payable to the “Treasurer of the United States” a certified 
check or money order, to Fronda C. Woods, Office of the General 
Counsel, Room 2422, South Building, United States Department of 
Agriculture, Washington, D. C. 20250-1400, within thirty (30) days 
from the effective date of this order. 

This order shall become effective on the day this order is served 
upon the respondent. 
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re: Steve Vance. P.Q. Docket No. 23, Decided March 12, 1986, 

lerry Medley^ for complainant. 

*ro se, for respondent, 

decision by William Weber, Administrative Law Judge, 

CONSENT DECISION 

This proceeding was instituted under the Federal Plant Pest Act, 

I amended, and the Act of August 20, 1912, as amended (Acts), (7 
.S.C, §§ 150aa et seq, and §§ 151-164a and 167), by a complaint 
ed by the Administrator of the Animal and Plant Health Inspec- 
in Service alleging that Steve Vance, respondent, violated the 
its and regulations promulgated thereunder (7 CFB § SOI. 52(b)), 
le parties have agreed that this proceeding should be terminated 
entry of the Consent Decision set forth below and have agreed 
the following stipulations: 

1, For the purposes of this stipulation and the provisions of 
s Consent Decision only, respondent specifically admits that the 
jretary of the United States Department of Agriculture has ju- 
diction in this matter, neither admits nor denies the remaining 
egations in the complaint, admits to the Findings of Fact set 
'th below, and waives: 

(a) any further procedure; 

(b) any requirements that the final decision in this proceed- 
g contain findings and conclusions with respect to all material 
jues of fact, law, or discretion, as well as the reasons or bases 
ereof; 

(c) all rights to seek judicial review and otherwise challenge 
• contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
epartment of Agriculture is the “prevailing party” in the pro- 
ceding and waives any action against the United States Depart- 
lent of Agriculture under the Equal Access to Justice Act of 1980, 
s amended (B U.S.C. § 504 et seq,) for fees and other expenses in- 
urred by the respondent in connection with this proceeding. 

FINDINGS OF PACT 

1 Steve Vance, respondent, is an individual whose address is Rt. 
J, Box 373, Texarkana, Texas 75B03, 

*2 On or about September 26, 1983, the respondent moved inter- 
state from Texarkana, Texas, a pink bollworm generally infested 
area, to Garland, Arkansas, a pink bollworm suppressive area, 93 
bales of seed cotton. 
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3. On or about October 14, 1983, the respondej^^ 
from Texarkana, Texas, a pink bollworm geners^jj 
Rol/>V>ar T-nniBinnsi. a nink hnllworm aUDUreRHi-.*— . 1 


Belcher, Louisiana, a pink bollworm suppressiv^ 
seed cotton. 




CONCLUSIONS 

The respondent having admitted the jurlscjj^^. 
having agreed to the provisions set forth in thes 
disposition of the proceeding, such order will be isavio^l' 

ORDER 

The respondent is assessed a civil penalty of Tiv-G 
($250 per violation) which shall be payable to tHe 

United States" by certified check or money ord ex', ^ 

be forwarded to Terry L. Medley, Office of tlxca 
Room 2422 South Building, United States Depcxx-tj^^ji t 
ture, Washington, D, C, 20250-1400, within tblx*ty 
the effective date of this order. 

This order shall become effective on the day u.potx 
of this order is made upon respondent. 


In re: Timur Carriers Limited. P.Q. Docket No, 

March 13, 1986. 

Kevin B. Thiemann, for complainant 
Pro se, for respondent 

Decision by Edward McGrail, Administrative Law 

CONSENT DECISION 

This proceeding was instituted under the A.ct oP 1*% 
1903, as amended (21 U.S.C. §§ 111 and 120), the ITedox'al 
Act, as amended (7 U.S.C. § 150aa et seq.), and tlao VVct 
20, 1912, as amended (7 U.S.C. §§161-164a and 1GY> 
complaint filed by the Administrator of the 
Health Inspection Service alleging that Timur Car’i'ioi'ia Ij 
spondent, violated the Acts and regulations promviliJfitGi 
der (7 CPR § 330.100 et seq. and 9 CFR § 94.6 e£ stsci-y. *1? 
have agreed that this proceeding should be termii^®^^*^d Ij 
the Consent Decision set forth below and have agrees cl to i 
ing stipulations: 

1. For the purposes of this stipulation and tHe 
this Consent Decision only, respondent specifically ® b-xif 
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Secretary of the United States Department of Agricuiture has ju 
i*isdiction in this matter, neither admits nor denies the remaininj 
aJlegations in the complaint, admits to the Findings of Fact sei 
forth below, and waives; 

(a) any further procedure; 

. (b) any requirements that the final decision in this proceed- 

ing contain findings and conclusions with respect to alJ material 
ssues of fact, law, or discretion, as well as the reasons or bases 
'hereof; 

(c) all rights to seek judicial review and otherwise challenge 

contest the validity of this decision; and 
2. Respondent also stipulates and agrees that the United States 
department of Agriculture is the "prevailing party” in the pro- 
ceding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
> U.S.C, § 504 et seq.) for fees and other expenses incurred by the 
^apondent in connection with this proceeding. 

FINDINGS OF FACT 

1.. Timur Carriers Limited, respondent, is a company whose ad- 
ness is 18tb Floor, Robina House, 1 Shenton Way #18-06, Singa- 
pore 0106, Republic of Singapore, and who is the owner of ship M/ 

/ T?FL Democracy. 

2, Timur Carriers Limited’s agent for the purpose of service of 
process is Trans Freight Lines, Inc., 145 Route 46, Wayne, New 
Jersey 07470. 

3. On or about May 5, 1985, the M/V TFL Democracy arrived in 
Jacksonville, Florida, after being at Le Havre, France, with foreign 
origin garbage on board. 

CONCLUSIONS 

The respondent having admitted the jurisdictional facts and 
Viaving agreed to the provisions set forth in the following order ir 
disposition of the proceeding, such order and decision will t 
issued. 


ORDER 

The respondent is assessed a civil penalty of two hundred fifty 
U.S. dollars ($250.00) which shall be payable to the "Treasurer of 
the United States” by certified check or money order, and which 
shall be forwarded to Kevin B. Thiemann, Office of the General 
Counsel, Room 2422 South Building, United States Department of 
Agriculture, 12th and Independence Ave., S.W., Washington, D. C. 
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20250-1400, within thirty (30) days from the effective date of this 
order. 

This order shall become effective on the day upon which service 
of this order is made upon respondent. 


In re: Trans World Airlines. P.Q. Docket No. 83. Decided March 
14, 1986. 

Mark Dopp, for complainant. 

Mary McGuire, New York, N.Y., for respondent, 

Decision by Victor Palmer, Administrative Law Judge, 

CONSENT DECISION 

This proceeding was instituted under the Act of February 2, 
1903, as amended (Act) (21 U.S.C. §§ 111 and 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that the respondent violated the Act and regu- 
lations promulgated thereunder (7 CFR § 319.66 et seq.l The parties 
have agreed that this proceeding should be terminated by entry of 
the Consent Decision set forth below and have agreed to the follow- 
ing stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent waives any action against the United States De- 
partment of Agriculture under the Equal Access to Justice Act of 
1980 (5 U.S.C. § 604 et seq,) for fees and other expenses incurred by 
the respondent in connection with this proceeding. 
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FINDINGS OF FACT 

1. Trans World Airlines, respondent, is a corporation doing busi- 
ness at John F. Kennedy International Airport, Building 80, Jamai- 
5a, New York 11430. 

^ 2. On or about May 17, 1984, respondent was in possession of 
ight cartons of melons which arrived at John F. Kennedy Interna- 
ional Airport, Jamaica, New York, on flight 803/31028 and said 
nelons originated from Senegal. 

CONCLUSIONS 

The respondent having admitted the jurisdictional facts and 
aving agreed to the provisions set forth in the following Order in 
i-Sposition of the proceeding, such Order and decision will be 
sued. 


ORDER 

The respondents is assessed a civil penalty of four hundred and 
'ty dollars ($450.00), The respondent shall send, payable to the 
Treasurer of the United States,” a certified check or money order 
* Clement J. McGovern, Office of the General Counsel, Room 2422, 
outh Building, United States Department of Agriculture, Wash- 
rgton, D. C. 20250-1400, within thirty (30) days from the effective 
ate of this order. 

This order shall become effective on the day upon which service 
■£ this order is made upon the respondent. 


rn re; Oscar R. Rodriguez. P.Q. Docket No. 153. Decided March 25, 
1986. 

/fYonda Woods, for complainant. 

T’ro se, for respondent 

Decision by John Campbell, Administrative Law Judge. 

CONSENT DECISION 

On November 22, 1985, this proceeding was instituted under h 
plant Quarantine Act of August 20, 1912, as amended (Act) v 
u s e, §§ 151-1 64a, 167), by a complaint filed by the Administrator 
of the Animal and Plant Health Inspection Service. The complaint 
alleged that the respondent violated the Act and regulations pro- 
mulgated thereunder (7 CFR §319.56 ef seg.). The parties have 
agreed that this proceeding should he terminated by entry of the 
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Consent Decision set forth below and have agreed to the following 
stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) any further procedure; 

(b) any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) all rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in the pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980, 
as amended (5 U.S.C. § 504 et seq.) for fees and other expenses in- 
curred by the respondent in connection with this proceeding. 

FINDINGS OF FACT 

1. Oscar R. Rodriguez, respondent, is an individual whose address 
s Box 1431, Ruidoso Downs, New Mexico 88846. 

2. On or about May 22, 1986, at El Paso, Texas, respondent im- 
jorted six mangoes from Mexico into the United States. 

CONCLUSIONS 

The respondent has admitted the jurisdictional facts and has 
igreed to the provisions set forth in the following order in disposi- 
ion of the proceeding. Therefore, such order will be issued. 

ORDER 

Respondent Oscar R. Rodriguez is assessed a civil penalty of one 
lundred dollars ($100) which shall be payable to the “Treasurer of 
he United States” by certified check or money order, and which 
hall be forwarded to Fronda C. Woods, Office of the General Coun- 
el, Room 2422-South Building, United States Department of Agri- 
ulture, Washington, D, C. 20250-1400, within thirty (30) days from 
he effective date of this order. 



SONIA HERNANDEZ 
Volume 46 Number 2 


891 


This order shall become effective on the day this order is served 
Upon the respondent. 


■T/t re: Sonia Hernandez. P.Q. Docket No. 156. Decided February 
28, 1986. 

'S'/jeme Kennedy, for complainant 
se, for reapondent. 

-decision by Victor W. Palmer, Administrative Law Judge. 

DEFAULT DECISION AND ORDER 
PRELIMINARY STATEMENT 

This proceeding was instituted under the Plant Quarantine Act 
of August 20, 1912, as amended (7 U.S.C. §§ 151-164a and 167) (Act) 
t>y a complaint issued by the Administrator of the Animal and 
l?lant Health Inspection Service, United States Department of Ag- 
I'iculture. The complaint was filed with the Hearing Clerk on No- 
vember 22, 1986. The complaint alleged that the respondent violat- 
ed. sections 319.56-2(e) and 319.15(a) of the regulations (7 CPR 
§§ 319.56-2(e) and 319.15(a)). 

Copies of the complaint and the Rules of Practice governing pro- 
ceedings under the Acts were served by the Hearing Clerk, by cer- 
tified mail, upon respondent on December 2, 1985. On December 27, 
1985, respondent was sent, by regular mail, a notice that her 
answer had not been received by the Hearing Clerk in the allotted 
time. 

Pursuant to section 1.136 of the Rules of Practice (7 CFR § 1.136) 
applicable to this proceeding, respondent was informed in the com- 
plaint and the letter of service that an answer should be filed with 
the Hearing Clerk within twenty (20) days after service of the com- 
plaint, and that failure to deny or otherwise respond to the allega- 
tions in the complaint and request an oral hearing would consti- 
tute an admission of such allegations and a viaiver of such hearing. 
More than twenty (20) days have elapsed since respondent was 
served with the complaint in question. Respondent has not filed an 
answer to date. This Decision and Order, therefore, is issued pursu- 
ant to sections 1.136 and 1.139 of the Rules of Practice applicable to 
this proceeding (7 CFR §§ 1.136 and 1.139). 

Accordingly, the material facts alleged in the complaint, which 
are admitted by respondent’s failure to file an answer, are adopted 
and set forth herein as the findings of fact. 
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FINDINGS OF FACT 

1. Sonia Hernandez, herein referred to as the respondent, is an 
individual whose address is 252 South 4th Street, Brooklyn, New 
York 11211, 

2. On or about November 20, 1984, the respondent imported into 
the United States at Houston, Texas, from Mexico approximately 
eighteen (18) guava and two (2) pounds of apples, in violation of sec- 
tion 319,56-'2(e) of the regulations (7 CFR § 319,66-2(e)) because the 
guava and apples were not imported under permit, as required. 

3. On or about November 20, 1984, the respondent imported into 
the United States at Houston, Texas, from Mexico approximately 
twenty (20) nodes of sugarcane in violation of section 319.15(a) of 
the regulations (7 CPR § 319.15(a)) because the sugarcane was not 
imported under permit, as required. 

CONCLUSION 

By reason of the facts in the finding of fact set forth above, re- 
spondent has violated the Acts and regulations promulgated there- 
under, Therefore, the following Order is issued. 

ORDICR 

Respondent is hereby assessed a civil penalty of five hundred dol- 
lars ($500), which shall be paid within thirty (30) days from the 
date this Order becomes effective. This civil penalty shall be made 
payable to the “Treasurer of the United States,” by certified check 
or money order, and shall be forwarded to Sherrie Kopka Kennedy, 
U. S. Department of Agriculture, Office of the General Counsel, 
Room 2422, South Building, Washington, D. C, 20250'-1400, 

This Order shall have the same force and effect as if issued after 
full hearing and shall be final and effective thirty-five (35) days 
after service of this Decision and Order upon respondent, unless 
there is an appeal to the Judicial Officer pursuant to section 1,145 
of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.145). 

[The Default Decision and Order became final on April 10, 
1986.— Ed.] 
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re: Allied Aviation Services International Corp. P.Q. Docket 
No. 162. Decided April 11, 1986. 

Ikejin, for complainant. 

^oh,i Scagnelh, New York, N.Y.. for respondent. 

-Decision by Victor W. Palmer, Administrative Law Judge. 

CONSENT DECISION AND ORDER 

This proceeding was instituted under the Act of February 2, 
1983, as amended (21 U.S.C.§ 111 and § 120), the Federal Plant Pest 
^ct, as amended (7 U.S.C. § 150aa et seq.), and the Act of August 
1912, as amended (7 U.S.C. § 161 and 162) (Acts), by a complaint 
iled by the Administrator of the Animal and Plant Health Inspec- 
>1011 Service alleging that Allied Aviation Services International 
--orp., violated the Acts and regulations promulgated thereunder (9 
3FII Part 94 and 7 CFR Part 330). Respondent Allied Aviation 
Services International Corp. and the complainant have agreed that 
his proceeding should be terminated by entry of the Consent Deci- 
ion set forth and have agreed to the following stipulations: 

^ 1. For the purposes of this stipulation and the provision of thi 

-onsent Decision only, respondent Allied Aviation Services Intel 
Rational Corp. admits specifically that the Secretary of the Unite' 
states Department of Agriculture has jurisdiction in this mattei, 
ES-dmits to the Findings of Fact set forth below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; and 

(c) All rights to seek judicial review and other challenges or 
contest the validity of this decision. 

2. Respondent Allied Aviation Services International Corp. alsc 
■waives any action against the United States Department of Agri 
culture under the Equal Access to Justice Act of 1980 (5 U.S.'" 

§ 604 et seq.) for fees and other expenses incurred by it in conn 
tion with this proceeding. 


FINDINGS OF FACT 

1, On or about June 6, 1985, the respondent violated sectioi 
94.6(b)(1) and 330.400(b)(1) of the regulations (9 CFR § 94.5(b)(1) am. 

7 CFR § 330.400(b)(1)) because the respondent failed to unload for- 
eign-origin garbage from Spain and Britain at the British Airways 
Terminal at John F. Kennedy International Airport, in tight, leak- 
proof receptacles, as required. 
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2. On or about September 5, 1985, the respondent violated sec- 
tions 94.6(b)(1) and 330.400(b)(1) of the regulations (9 CFR 94.5(b)(1) 
and 7 CFR 330.400(b)(1)) because the respondent failed to unload 
foreign-origin garbage from a British West Indies airways flight at 
John F. Kennedy International Airport, in tight, leak-proof recep- 
tacles, as required. 


CONCLUSIONS 

Respondent, having admitted the jurisdictional facts and having 
agreed to the provisions set forth in the following Order in disposi- 
tion of this proceeding, such Order and Decision will be issued. 

ORDER 

Respondent Allied Aviation Services International Corp. is as- 
sessed a civil penalty of two thousand five hundred dollars 
($2,500.00) which shall be payable to "The Treasurer of the United 
States” by certified check or money order and which shall be paid 
on or before April 4, 1986 and sent to the following addresses. 

Kris H. Ikejiri 

Office of the General Counsel 

Room 2422 South Building 

U.S. Department of Agriculture 

Washington, D.C. 20260-1400 

Provided, however, the five hundred dollars ($500.00) shall not be 
due and will be held in abeyance for so long as, 

1. By June 1, 1986, respondent has all of its employees at John 
F. Kennedy International Airport, Jamaica, New York, who handle 
foreign arrival flight materials attend a training program which 
shall be at least one (1) hour in duration. 

2. A representative of the Animal and Plant Health Inspection 
Service, U.S. Department of Agriculture, shall approve the content 
and method of the testing program prior to it being given and shall 
be informed of the schedule of training in order to monitor the 
classes as deemed necessary. 

3. The training program shall include, but not be limited to, 
the following: 

(a) An explanation of the appropriate regulations, 

(b) A definition of what "garbage” is in the appropriate regu- 
lations. 

(c) Include any available film, slides, or other training aids in 
foreign animal and plant diseases and pests. 
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(d) Specifically outline by illustration or pictures, proper for- 
eign garbage handling procedures, step-by-step from the initial re- 
moval of garbage from an aircraft to proper disposal. 

(e) The training program shall be presented in English and 
other languages, as appropriate. 

And Provided Further, that if it is determined after an opportu- 
*^ity for hearing, as provided in the Rules of Practice (7 CFR § 131.1 
seq.), that any term of the above provision has not been, or is not 
t>eing, complied with, the civil penalty held in abeyance shall be 
withdrawn and the $500.00 shall be due immediately. 

And Provided Further, this Consent Decision and Order shall not 
abrogate or supersede “Compliance Agreement” number 16, signed 
ori September 26, 1984 by the respondent and the complainant. 

This Consent Decision and Order shall become effective on the 
<iay of service upon the respondent. 


Fn re; Amalia Mendez deLeon. P.Q. Docket No. 137. Decided Feb- 
ruary 25, 1986. 

Sfierry Kennedy, for complainant 

T*ro sc, for respondent. 

Z^^ecision by John A. Campbell, Administrative Law Judge. 

DEFAULT DECISION AND ORDER 
PRELIMINARY STATEMENT 

This proceeding was instituted under the Plant Quarantine Act 
of August 20, 1912, as amended (Act) (7 U.S.C. §§ 151-164a and 167) 
Toy a complaint issued by the Administrator of the Animal and 
Plant Health Inspection Service, United States Department of Ag- 
riculture. The complaint was filed with the Hearing Clerk on Octo- 
ber 16, 1985. The complaint alleged that the respondent violate 
sections 319.27(a) and 319.27-3 of the regulations (7 CFR 319.2' 
and 319.27-3), 

Copies of the complaint and the Rules of Practice governin 
ceedings under the Act were served by the Hearing Clerk, by 
fied mail, upon respondent on October 26, 1985. On Novembv 
1986, respondent was sent, by regular mail, a notice that 
answer had not been received by the Hearing Clerk in the allt 
time. 

Pursuant to section 1.136 of the Rules of Practice (7 CFR § l.i 
applicable to this proceeding, respondent was informed in the c< 
plaint and the letter of service that an answer should be filed w 
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the Hearing Clerk within twenty (20) days after service of the com- 
plaint, and that failure to deny or otherwise respond to the allega- 
tions in the complaint and request an oral hearing would consti- 
tute an admission of such allegations and a waiver of such hearing. 
More than twenty (20) days have elapsed since respondent was 
served with the complaint in question. Respondent has not filed an 
answer to date. This Decision and Order, therefore, is issued pursu- 
ant to sections 1.136 and 1.139 of the Rules of Practice applicable to 
this proceeding (7 CFR §§ 1.136 and 1.139), 

Accordingly, the material facts alleged in the complaint, which 
are admitted by respondent's failure to file an answer, are adopted 
and set forth herein as the findings of fact. 

FINDINGS OF FACT 

1. Amalia Mendez deLeon, herein referred to as the respondent, 
is an individual whose addi’ess is 2109 E. San Antonio Avenue, 
#217, El Paso, Texas 79901. 

2. On or about July 30, 1984, the respondent imported into the 
United States at El Paso, Texas, from Mexico, approximately one 
(1) pound of Mexican limes, which are prohibited articles, in viola- 
tion of sections 319.27(a) and 319.27-3 of the regulations (7 CFR 
§§ 319.27(a) and 319.27-3) which prohibit such importation, 

CONCLUSIONS 

By reason of the facts in the findings of fact set forth above, re- 
spondent has violated the Act and regulations promulgated there- 
under. Therefore, the following Order is issued. 

ORDER 

Respondent is hereby assessed a civil penalty of two hundred 
fifty dollars ($250), which shall be paid within thirty (30) days from 
the date this Order becomes effective. This civil penalty shall be 
made payable to the “Treasurer of the United States,’’ by certified 
check or money order, and shall be forwarded to Sherrie Kopka 
Kennedy, U, S. Department of Agriculture, Office of the General 
T>nr,in 2422, South Building, Washington, D. C. 20250-1400. 

-.Laii have the same force and effect as if issued after 
be final and effective thirty-five (36) days 
"ision and Order upon respondent, unless 
’ idicial Officer pursuant to section 1.145 
dicable to this proceeding (7 CFR 
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[The Default Decision and Order became final on April 14, 

1986.— Ed.] 


-Tra re: Allied Aviation Service International Corporation. P.Q. 

Docket No. 147. Decided April 21, 1986. 

■f^onda Woods, for complainant. 
ae, for respondent. 

decision by William Weber, Administrative Law Judge. 

CONSENT DECISION 

On November 7, 1985, this proceeding was instituted under the 
^ct of August 20, 1912, as amended (7 U.S.C. §§ 151-164a and 167) 

C Act), by a complaint filed by the Administrator of the Animal and 
Plant Health Inspection Service. The complaint alleged that the re- 
3E>ondent violated the Act and regulations promulgated thereunder 
CT CFR § 319.56 et seq.). The parties have agreed that this proceed 
ing should be terminated by entry of the Consent Decision set fortl 
below. The parties have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions ol 
tliis Consent Decision only, respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegations in the complaint, admits to the Findings of Pact set 
forth below, and waives: 

(a) any further procedure; 

(b) any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) all rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also stipulates and agi’ees that the United States 
Department of Agriculture is the "prevailing party” in the pro 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
<6 U.S.C. § 504 et seq.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 
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FINDINGS OF FACT 

1. Allied Aviation Service International Corporation, respondent, 
is a corporation whose address is International Arrivals Building, 
Room 2129, JFK International Airport, Jamaica, New York 11430. 

2. On or about January 24, 1985, at John F. Kennedy Interna- 
tional Airport, the respondent, by its employee Maria Jimenez, re- 
moved two apples and one orange from El A1 Israel Airlines flight 
number 001. 


CONCLUSIONS 

The respondent has admitted the jurisdictional facts and has 
agreed to the provisions set forth in the following order in disposi- 
tion of the proceeding. Therefore, such order will be issued. 

OKDER 

Respondent Allied Aviation Service International Corporation is 
assessed a civil penalty of three hundred seventy-five dollars ($375) 
which shall be payable to the "Treasurer of the United States" by 
certified check or money order, and which shall be forwarded to 
Fronda C. Woods, Office of the General Counsel, Room 2422, South 
Building, United States Department of Agriculture, Washington, D. 
C. 20260-1400, within thirty (30) days from the effective date of this 
order. 

This order shall become effective on the day upon which service 
of this order is made upon respondent. 


In re; Movsovitz and Sons op Florida, Inc. P.Q. Docket No. 167, 
Decided April 21, 1986. 

Fronda Woods, for complainant. 

Isaac Levy, Jacksonville, Florida, for lespondent. 

Decision by Edward H, McGrail, Administrative Law Judge. 

CONSENT DECISION 

Or. rio^ember 23, 1986, this proceeding was instituted under the 
arantine Act of August 20, 1912, as amended (7 U.S.C. 
'a, 167), and the Federal Plant Pest Act, as amended (7 
50aa-160jj) (Acts), by a complaint filed by the Adminis- 
Animal and Plant Health Inspection Service. The 
1 that the respondent violated the Acts and regula- 
d thereunder (7 CFR §§ 301.76-301.76-8). The par- 
^’'it this proceeding should be terminated by 
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entry of the Consent Decision set forth below and have agreed to 
the following stipulations; 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, the respondent specifically admits that 
the Secretary of the United States Department of Agriculture has 
jurisdiction in this matter, neither admits nor denies the remain- 
ing- allegations in the complaint, admits to the Findings of Fact aet 
forth below, and waives; 

(a) Any further procedure; 

(b) Any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
■Department of Agriculture is the "prevailing party” in the pro- 
ceeding and waives any action against the United States Depart- 
rnent of Agriculture under the Equal Access to Justice Act of 1981 
(5 U.S.C. §504 ct seq.) for fees and other expenses incurred by thi 
respondent in connection with this proceeding. 

FINDINGS OF FACT 

1. Movsovitz and Sons of Florida, Inc., respondent, is a corpora- 
tion whose address is 3100 Hilton Street, Jacksonville, Florida 
32203. 

2. On or about June 7, 1985, at Jacksonville, Florida, the re- 

spondent offered to a common carrier, for shipment to Puerto Rico, 
at least seven boxes of Florida grapefruit, on invoice number 85- 
000800. CONCLUSIONS 

The I’espondent has admitted the jurisdictional facts and has 
agreed to the provisions set forth in the following order in disposi- 
tion of this proceeding. Therefore, such order and decision will h 
issued. 


ORDER 

The respondent Movsovitz and Sons of Florida, Inc, is assessed 
civil penalty of three hundred seventy-five dollars ($375). The n 
spondent shall send, payable to the “Treasurer of the Unitot 
States” a certified check or money order, to Frond ei C. Woods. 
Office of the General Counsel, Room 2422, South Building, United 
States Department of Agriculture, Washington. D. C. 20250-1400, 
within thirty (30) days from the effective date of this order. 
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This order shall become effective on the day of this order is 
served upon the respondent. 


In re: Ogden Food Service Corporation. P.Q. Docket No. 237. De- 
cided April 28, 1986. 

Joseph Pembroke, for complainant 
Pro se, for respondent 

Decision by Victor W. Palmer, Administrative Law Judge. 

CONSENT ORDER 

This proceeding was instituted under the regulations governing 
the handling and disposal of foreign-origin garbage (7 CFR 330.400 
and 9 CFR 94.5) by a complaint filed by the Deputy Administrator, 
Animal and Plant Health Inspection Service, United States Depart- 
ment of Agriculture, alleging that the Ogden Food Service Corpora- 
tion (hereinafter “respondent”) at its facility located at Building 
146 John F. Kennedy International Airport, Jamaica, New York, 
violated the regulations and its compliance agreement with the 
Animal and Plant Health Inspection Service. This order is entered 
pursuant to the consent order provisions of the procedures adopted 
for use in this proceeding. 

In its answer to the complaint the respondent admits the juris- 
dictional allegations in the complaint and specifically admits that 
the Administrator has jurisdiction in this matter, neither admits 
nor denies the remaining allegations, waives oral hearing and fur- 
ther procedure, and consents and agrees, for the purpose of settling 
this proceeding and for such purpose only, to the entry of a speci- 
fied order. 

The complainant has recommended that the order consented to 
by respondent be entered in settlement of this proceeding. 

FINDINGS OF FACT 

Respondent is a corporation and at all times material herein was 
Hnincr hiiamoqg Under a Compliance agreement with PPQ, APHIS, 
'fllo foreign-origin garbage at JFK International Air- 
• York. Respondent’s Building # 146, Kitchens A 
'national Airport, Jamaica, New York, was 
m approved for the handling and dispos- 
'«der the regulations (7 CFR 330.400 
■perating under compliance agree- 
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ments (Nos. 5 and 6A) with the Animal and Plant Health Inspec- 
tion Service, Plant Protection and Quarantine. 

CONCLUSIONS 

The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of the following order in settle- 
nient of this proceeding, the order will be entered. 

ORDER 

1. Compliance Agreements No. 5 and 6A, pertaining to Building 
#146, Kitchens A & B facility, between respondent and the 
Animal and Plant Health Inspection Service, United States Depart- 
nient of Agriculture, shall be withdrawn on March 14, 1986. How- 
ever, such withdrawal shall be suspended for the period from 
March 14, 1986 through September 8, 1986 if respondent imple- 
ments the procedures set forth in paragraph 2 below. In addition, if 
the procedures set forth in paragraph 2 below are implemented by 
respondent, the aforementioned compliance agreements will be 
automatically reinstated on September 8, 1986. Failure of respond- 
ent to act in accordance with the obligations set forth in paragraph 
2 below will constitute grounds to revoke the suspension of the 
aforementioned withdrawal of Compliance Agreements No. 6 and 
6A, but not for a period of more than one month. 

2. Respondent, as a condition to the suspension of the withdraws 
of the Compliance Agreements set forth in paragraph 1 above, 
agrees to the following continuing obligations at Building #146: 

a. Implement a training and orientation program for all of its 
employees who handle or dispose of foreign-origin garbage. Re- 
spondent shall assure that only such trained employees handle for- 
eign-origin garbage. The training shall include a minimum of one 
year of initial instruction by a PPQ-approved instructor. In addi- 
tion, such trained employees shall be provided at least one hour of 
review training annually. The training and orientation program 
shall inform such employees of the content and purpose of the reg- 
ulations as well as the provisions of the Compliance Agreements to 
assure proper handling of foreign-origin garbage in accordance 
with 7 CFR § 330.400 and 9 CFR § 94.5. The aforementioned train- 
ing sessions shall emphasize the consequences to U.S. agriculture if 
foreign-origin plant or animal pests are introduced into the United 
States. Respondent agrees to maintain records of employee partici- 
pation in the training program. 

b. Promptly notify the PPQ office at JFK International Airport 
of any breakdown or malfunction of any garbage processing equip- 
ment used to process foreign-origin garbage. 
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c. Provide for the immediate pickup and proper handling and 
disposal of foreign-origin garbage by another approved facility (or 
in another manner approved by PPQ) if any of respondent’s gar- 
bage processing equipment is inoperable or overloaded or if gar- 
bage cannot be immediately disposed of. 

d. Appoint a “crew supervisor” who will be responsible for all 
foreign-origin garbage handling operations at Building No. 146. The 
crew supervisor will assure that all foreign-origin garbage will be 
handled in accordance with 7 CFR § 330,400 and 9 CFR § 94.5. 

e. Designate Mr. Bill Smith, Vice President of Sales and Serv- 
ices, or his successor, as a representative to whom PPQ inspectors 
may contact concerning any matter set forth herein. In Mr. 
Smith’s absence, PPQ inspectors may contact Mr. Joseph Nappi. 

3. The PPQ personnel assigned to JFK International Airport will 
make the initial detei'mination as to whether the conditions set 
forth in paragraph 2 have been met by respondent. Such determi- 
nation will be immediately communicated to respondent’s crew su- 
pervisor at Building No. 146 and to respondent’s Vice President of 
Sales and Services. 

4. Should a dispute arise between i*espondent and PPQ officials 
at JFK International Airport regarding respondent’s compliance 
with the provisions of paragraph 2, the dispute may be submitted 
by either respondent or the PPQ officials to the Assistant to the 
Deputy Administrator, Animal Plant Inspection Service, Room 656 
Federal Building, 6506 Belcrest Road, Hyattsville, Maryland 20782. 
The Assistant to the Deputy Administrator will arbitrate any and 
all such disputes after notice and informal hearing to both parties. 
The decision of the Assistant to the Deputy Administrator is final. 

5. Release from any particular provision of this order shall not 
have any effect upon any other provision of this order. 

6. This order shall not be construed to prevent the institution of 
action to withdraw approval to process foreign-origin garbage for 
any other violation of the regulations or a compliance agreement 
not covered in this order. 

7. This order shall become effective on the day upon which serv- 
ice of this order is made upon respondent. 
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In re: Aloha Airlines. P.Q. Docket No. 151 and 162. lliccided April 
30, 1986. 

Joseph Pembroke, for complainant. 

David M K. hum, Honolulu, Hawaii, for respondent. 

Decision by Victor W. Palmer, Administrative Law Judf’e. 

CONSENT DECISION 


This proceeding was instituted under the Act of August 20, 1903, 
as amended (Act) (7 U.S.C. §§ 161~164a and § 167), by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that, Aloha Airlines, respondent, violated the 
Act and regulations promulgated thereunder (7 CFR g 318.13 et 
seq.). The parties have agreed that this proceeding should bo torini- 
nated by entry of the Consent Decision set forth below and have 
agreed to the following stipulations: 


1, For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent specifically admits that the 
secretary of the United States Department of Agricultui'e has ju- 
risdiction in this matter, neither admits nor denies the remaining 
jllegations in the complaint, admits to the Findings of Fact set 
brth below, and waives: 

(a) any further procedure; 


(b) any requirement that the final decision in this proceeding 
ontain findings and conclusions with respect to all material issues 
f fact, law, or discretion, as well as the reasons or bases thereof; 

(c) all rights to seek judicial review and otherwise challenge 
ir contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Jepartment of Agriculture is the “prevailing party” in the pro- 
eedmg and waives any action against the United States Denar t- 
under the Equal Access to Justice Act of 1980 
.b.C. § 504 et seq.) for fees and other expenses incurred bv the 
espondent in connection with this proceeding. 


i- iryuiNUS OF FACT 


1. Aloha Airlines, respondent, is a corporation whose mailing ad- 

ress IS P. O. Box 80028, Honolulu, Hawaii 96820. ^ ^ 

2. On or about April 6, May 3, and July 1, 1985, respondent 
loved baggage for transshipment to California. 
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CONCLUSIONS 

The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of this proceeding, such order will be issued. 

ORDER 

The respondent is assessed a civil penalty of one thousand two 
hundred dollars ($1,200) which shall be payable to the “Treasurer 
of the United States, by certified check or money order, and 
which shall be forwarded to Joseph P. Pembroke, Office of the Gen- 
eral Counsel, Room 2422, South Building, United States Depart- 
ment of Agriculture, Washington, D. C. 20250-1400, within thirty 
(30) days from the effective date of this order. 

This order shall become effective on the day upon which service 
of this order is made upon the respondent, 


MISCELLANEOUS DISCIPLINARY DECISIONS 

In re: Gregorio A, Miranda. P.Q. Docket No. 104. Decided March 
25, 1986. 

Decmon by John A. Campbell, Administrative Law Judge. 

MOTION TO DISMISS COMPLAINT 

For good cause shown. Complainant's Motion to Dismiss is 
hereby granted. 


In re: Maria Deporras. P.Q. Docket No. 86. Decided March 28, 
1986. 

Clement McGovern, for complainant. 

Pro se, for respondent 

Decision by Edward McGrail, Administrative Law Judge. 

ORDER DISMISSING COMPLAINT 

By motion, filed March 24, 1986, complainant counsel requests 
that the complaint in this matter, filed on April 12, 1985, be dis- 
missed on the grounds that prosecution is no longer warranted to 
9ffectuate the purposes of the program. For good cause shown: 



IT IS ORDERED, that the complaint filed in this proceeding ( 
April 12, 1985, be, and hereby is, dismissed. 


In re: Roy Leon and Co. Inc. P.Q. Docket No. 70. Decided April , 
1986. 

Kris Ikejiri, for complainant 
Pro sc, for respondent. 

Decision by Edward H. McGrail, Administrative Law Judge. 

ORDER DISMISSING COMPLAINT 

For good cause shown in complainant's motion, filed April 1 
1986, the complaint is dismissed. 

IT IS ORDERED, that the complaint issued in this matter or 
March 26, 1985, be, and hereby is, dismissed. 


In re: Pitman and Sons, Inc. P.Q. Docket No. 183. Decided April 
14, 1986. 

Sherrie Kennedy, for complainant. 

Pro se, for respondent 

Decision by Edward H, McGrail Administrative Law Judge. 

ORDER DISMISSING COMPLAINT 

For good cause shown in compIainant^s Motion to Dismiss, the 
complaint in this matter is dismissed. 

IT IS ORDERED, that the complaint in this matter, filed Febru- 
ary 11, 1986, be, and hereby is, dismissed. 


In re: Jose Luis Alvarez. P.Q, Docket No. 159. Decided April 14, 
1986. 

Sherrie Kennedy for complainant 
Pro se, foi respondent. 

Decision by Dorothea A. Baker, Administrative Law Judge. 

DISMISSAL OF COMPLAINT 

Pursuant to Motion therefor, filed April 3, 1986, the Complaint 
filed herein on December 3, 1985, is hereby Dismissed. In accord^ 
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ance with telephone conversation of this date with Attorney Sher- 
rie Kennedy, the Complainant^s Motion for Adoption of Proposed 
Decision, filed February 5, 1986, is nullified. 

Copies hereof shall be served upon the parties. 


In re: Francisca Pino. P.Q. Docket No. 199. Decided April 21, 1986. 

Fronda Woods, foi* complainant. 

Pio se, for respondent. 

Decision by John A. Campbell, Chief Administrative Law Judge. 
DISMISSAL WITHOUT PREJUDICE 

For good cause shown, complainant^s motion to dismiss the com- 
plaint without prejudice, is granted. 
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MARCH-APRIL 1986 

ANIMAL QUARANTINE AND RELATED LAWS 

BRUCELLOSIS 


PAGE 


Interstate livestock movement without health permit 

Interstate movement of exposed cattle 

CIVIL PENALTY 

Of $200.00 for 2 respondents 

Of $260.00 

Of $300.00 

Of $450 00 

Of $600.00 

Of $600 00 

Of $760.00 

Of $1,000.00 

Of $1,600.00 

Of $2,000.00 

Of $8,000.00 

DISMISSAL 


484, 626 

484, 502, 628 

628 

624 

602, 530 

483 

483, 502, 524, 531, 538 

636 

535 

519 

604, 533 

521 

484, 626 


With prejudice 605 

GARBAGE 


Feeding untreated garbage to swine 633 

PERMIT 


Movement of cattle interstate without 619, 621 

SALE OR TRANSPORTATION 

Interstate cattle movement 604, 630, 631, 636, 636 

VIOLATION 

Mishandling imported animat by-products 601 

ANIMAL WELFARE ACT 

CEASE AND DESIST 

Violation of the Act 670, 672, 674, 676 

CIVIL PENALTY 

Of $100.00 674 

Of $300.00 676 

Of $600.00 672 

Of $1,000.00 640, 670 

Of $1,000.00 ($600.00 waived if in compliance) 676 

Of $2,000.00 (waived if license surrendered) 671 

Of $3,000.00 666 
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ANIMAL WELFARE ACT— Cont. 

DISMISSAL 

As authomed by complainant 577, 578 

LICENSE 

Selling dogs without 540 

Selling guinea pigs without 556 

RECONSIDERATION/KEOPEN 

Petition denied 678 

STANDARDS AND REGULATIONS 

Cease and desist violating the Act 576 

FEDERAL MEAT INSPECTION ACT 
INSPECTION SERVICES 

Denied until respondent complies 579 

RECONSIDERATION/REOPEN 

Petition denied 583 

PACKERS AND STOCKYARDS ACT, 1921 
BONDING REQUIREMENT 

Failure to maintain adequate bond 588, 646, 647, 666, 662, 663, 665, 671, 674 

Violation of. 684 

Suspended as a registrant until in compliance 688, 646, 647, 656, 679 

CHECKS OR DRAFTS 

Issuing drafts for livestock payment without prior consent of 
sellers.,,, 688 

CIVIL PENALTY 

Of $300.00 664, 671 

Of $350.00 709,716 

Of $500,00 588, 647, 660 

Of $750.00 668 

Of $1,000 00 653, 657, 679, 686, 708 

Of $1,800.00 681 

Of $2, 000.00 666, 662, 666 

Of $3,000.00 669, 674 

Of $6,000.00 672 

Of $10, 000.00 686, 666,719 

Of $100,000,00, waived if full restitution made within 90 days 668 

DEALER 

Bond, failure to file and maintain 671, 668 
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EALER— Cont. PAGE 

Engaging in business while insolvent 

Failing to honor diafta when presented for payment 672 

Failure to pay and/or failure to pay when due 657, 659, 676, 6712 

Issuing insufficient funds checks 584, 6S6, 67G, 668 

Suspended as a registrant ..698 

ealer and market agency 

Failure to pay full purchase price 676 

Issuing insufficient funds checks 676, C80 

Bond, failure to file and maintain 671, 679, 681 

Using proceeds due to the owners of livestock for purposes of 
their own ,..688 

ismissal 

As requested by respondent 692 

For good cause shown 724 

ISOLVENCY 

Misuse of “Shippeis' Custodial Account” 590 

Suspended as a registrant until in compliance 590 

:iALES AND WEIGHING 

Weighing livestock at other than their correct weight 710 

UPPERS’ PROCEEDS ACCOUNT 

Failuie to deposit into 651, 666 

Failure to maintain sufficient funds therein 68G, 688 

^AY ORDER 

Ponding outcome of judicial review 723 

JPPLEMENTAL ORDER 

Bonding requirements, in compliance with, suspension terminat- 
ed 722, 723 

JSPENSION OF REGISTRATION 

Suspended for: 

7 days and thereafter until custodial account deficit is elimi- 
nated 666 

16 days and thereafter until solvent 722 

28 days and thereafter until deficit in custodial account is 

eliminated ...688 

60 days 713 

120 days and thereafter until deficit in custodial account is 

eliminated 724 
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PACKERS AND STOCKYARDS ACT, 1921 -Cent. 
SUSPENSION OF REGISTRATION-Cont, 


120 days and theieaftei until m compliance with bonding re- 

quiiements ...,051 

3 months and thereafter until deficit in custodial account is 

eliminated .688 

6 months and thereafter until in compliance with bonding re- 
quirements 676 

6 months and thereafter until solvent 690 

5 years, with suspension terminated after 30 days if all unpaid 

sellers are paid in full ... . 686 

5 years, with suspension terminated after 90 days if all unpaid 

sellers are paid in full 712 


Until in compliance with bonding lequirements.. . .684, 665, 671, 074, 679, 715, 718 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ACCEPTANCE OF COMMODITY 

By partial unloading 749 

By unloading 796, 826, 851 

ACCOUNT 

No valid account ns determined based on MNSR 844 

AWARDED 

Balances due and owing 808 

BREACH 

Broker's duties 847 

Failure to prove not liable 810 

None, because of acceptance 861 

Unacceptable temperatures for shipment of goods 810 

Unsuitable shipping conditions 847 

BURDEN OF PROOF 

Rests with complainant 749 

CONSIGNMENT 

Shipper was required to pay 767 

CONTINUANCE 

Proper notification of prior matter pending is dismissed 870 

CONTRACT 

'if: 

schedule 766 

810 


PERISH 

CONTRACT PB 

Liable for full 

COUNTEKCLA 

Dismissal of^ ^ 

DEFERRKO lU 

Not based on 

DISMISSAL 

Complainant i 

Default clecisi 
matter 

Paities renche 

Rejection not ( 

Removed boca 

EVIDENTIARY 

Unsworn niiaw 

FAILURE TO P 

License revoke 

Publication of 

FALSIFICATIOj 

No motive,,. 

FEES AND EXP 

Awarded to coi 

FREIGHT 

Expense borne 

INSPECTION 

Federal iiifgpect 

JURISDICTION 

No timely com] 

LIABILITY 

Does not ex ten ( 

market PRICIl 

Prices paid for , 
NON-NEGOTIAI) 
Not binding on 
ORDER 
To correct 


erroi 
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Liable for full contract price 764, 734, 736, 799 

COUNTERCLAIM 

Dismissal of, without merit SIO 

DEFERRED RILLING 

Not based on Market News Reports 844 

DISMISSAL 

Complainant leceived settlement 857, 858, 859, 861, 862, 863 

Default decision vacated, stayed pending completion of prior 
matter 871 

Parties reached settlement ^.,867 

Rejection not contested 836 

Removed because of prioi complaint 857 

EVIDENTIARY VALUE 

Unsworn answer is lacking 842 

FAILURE TO PAY PROMPTLY 

License revoked 726, 728, 729 

Publication of the facts 726 

FALSIFICATION OF RECORDS 

No motive 800 

FEES AND EXPENSES 

Awarded to complainant 756 

FREIGHT 

Expense borne by complainant 820 

INSPECTION 

Federal inspection indicated defects 760 

JURISDICTION 


No timely complaint filed 814 

LIABILITY 

Does not extend to suppliers 820 

MARKET PRICE 

Prices paid for similar transactions 844 

NON-NEGOTIABLE TERMS 

Not binding on buyer 800 

ORDER 

To correct errors in complaint 858 



RECOVERY PAGE 

Allocation of complainant upheld 814 

HEJECTION 

Unsuitable load 820 

Without reasonable cause 775 

Wrongful 739 

REPARATION AWARDED 

Amount due and owing 869 

Balance due, less lost resulting from consigned load 768 

Balances due and owing on transactions 808 

Claim adjustments, not acceptable 779 

STAY ORDER 

Requests the matter to be reopened after default 163, 164 

SUITABLE SHIPMENT 

No inspection warranted 842 

UNDISPUTED AMOUNT 

Consent of portion of liability 763, 854 

Order requiring payment 809 

WARRANTY 
Breach of: 

Failure to prove 742 

Respondent sustained burden 766 

PLANT QUARANTINE ACT 

CIVIL PENALTY 

Of $100,00 889 

Of $260.00 882, 886,886,895 

Of $376,00 883, 997, 898 

Of $460.00 888 

Of $600,00 891,898 

Of $1200,00 903 

DISMISSAL 

For good cause shown 904 

VIOLATION 

Of regulations 900 
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